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telegram is a me 


but Telegram 
is a newspaper. 


It makes a great deal of difference in the meaning whether 
you write telegram or Telegram. The first is something 
the second receives all day long. 


In the same way, it makes a difference whether you write 
and print Coke with a capital “C.”” The use of a lower- 
case initial changes the meaning completely. 

For Coke is the friendly, popular abbreviation for 
Coca-Cola. As such, it is a proper name. Correct usage 
calls for the upper-case ““C”’ always. 


Also, Coke is a registered trade-mark. Good practice 
requires that the owner of a trade-mark must protect 


ve sent by telegraph 


THE COCA-COLA COMPANY 


it diligently. That’s another reason why we ask your 
continued cooperation in the use of the capital “C” 
when you have occasion to refer to Coke or Coca-Cola 
in your columns. 


Ask for it either way 
...b0th trade-marks 
mean the same thing. 
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@ Standard Federal Tax Reports — Complete, WY Federal Tax Guide Reports — Concise, com- 























detailed, encyclopedic, the accepted reporter on pact, understandable, here is the dependable 
federal taxes for revenue —“for the man who must reporter on the federal taxes of the ordinary cor- 
have everything.” Swift weekly issues report and poration, the average individual, partnership, or 
explain unfolding federal tax developments. business. One loose leaf Compilation Volume and 
Current subscription plan includes 7 loose leaf matching Internal Revenue Code Volume included 
“bring-you-up-to-date” Compilation Volumes, and without extra charge to start new subscribers off 
companion Internal Revenue Code Volume. on the right foot. 





@ Federal Tax Course—1950-1951 Edition—Authentic tax train- 
ing, brush-up, and reference course in one handy volume. Explains 
federal taxation, with emphasis on income tax and withholding 
collection methods, under current laws up to date of publication. 
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In This Issue 


Justice Burton Relates 
Story of Marbury v. Madison 


the last 
Federalist Administration, Congress 


In 1801, near the end of 


passed an act establishing a numbe 
of justices of the peace for the Dis- 
trict of Columbia. Among the men 
appointed to these posts by President 
\dams was one Marbury. His com- 
mission was signed and sealed by 
Secretary of State John Marshall, but 
not On the 
next day, Thomas Jefferson became 


was delivered to him. 
President, and the issue of whether 
Marbury was entitled to his commis- 
sion formed the background of the 
famous case of Marbury v. Madison. 
Justice Harold H. Burton tells the 
story of this extraordinary case which 
is now a cornerstone of American 
constitutional law. (Page 805.) 


William Harvey Reeves Considers 
Problem of Extraterritoriality 
Extraterritoriality, says William Har 
vey Reeves of the New York Bar, 
is a chameleon—it changes its nature 
when it changes its environment. It 
may be, he continues, the imposition 
vf foreign laws upon a country to 
protect the interests of foreigners 
trading and living there, as former- 
ly in Shanghai, or it may merely be 
an agreement between two nations 
for their mutual interest and profit, 
amounting to nothing more than 
what is commonly called “comity”. 
Truman’s Point IV Pro- 
gram, Mr. Reeves believes, calls for 
a reéxamination of the problem. 
Page 809.) 


President 


President's Annual Address 

Deals with Liberalism 
(Article III, Section 2 of the By-Laws 
of the Bar Association 
requires the President of the Asso- 


ciation to deliver an address before 


American 


the Assembly and the House of Dele- 


THe AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the AMERICAN Bar ASSOCIATION 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, IIl., 





gates in joint session “upon such 
topic as he may select with the ap 
proval of the Board of Governers”. 
that 
Annual Address appear in the issue 
of the JourNAL following the Annual 
Meeting. President Harold J. Gal- 
lagher chose the topic, “American 


It has become traditional this 


Liberalism at the Crossroads”, for 
his address at the Washington meet- 
ing. The address is a statement of 
the 
egalitarianism of the socialist that 
is now often called “liberalism”, he 
but the that the 
into the 
Independence and 
Constitution. He 


his belief in liberalism—not 


says, liberalism 


Founding Fathers wrote 
Declaration of 
the declares that 
the true liberal believes in man as 
an individual and in the individual's 
right to work for his own place in 


the sun. (Page 813.) 


Editor of Washington Paper 

Gives Her Opinion of Lawyers 

Two professions have the greatest 
concern for the preservation of our 
American form of government: the 
the This the 
Mrs. Peter Miller, editor 
Times-Herald, 
in an address delivered to the judges 
of the federal courts for tie District 
As a 
press, Mrs. Miller explains what she 


press and law. was 
theme of 


of the Washington 


of Columbia. member of the 
thinks of the place of lawyers in a 
republic such as ours. (Page 822.) 


The Army's Side of 

Military Law in Hawaii 

Brahan Houston of the Hawaii Bar 
feels that the criticism of the mili- 
tary authorities for their actions in 
suspending the writ of habeas corpus 
and closing the civil courts in Ha- 
waii after the attack on Pearl Har- 
bor has not taken into consideration 
the problems that the Army faced 


in the Territory. His article presents 
the Army’s point of view on these 
problems. In a letter to the editors 
of the JourNAL, he said: “Pearl Har- 
Schofield Barracks and other 
naval and military installations here, 


bor, 


where memories are long, will ap- 
preciate my article we people 
out here feel that we are still the 
central point in the hardly con- 
cluded war’. (Page 825.) 


Walter P. Armstrong, Jr., 
Describes the Count Joannes 


Walter P. 
the 


Armstrong, Jr., relates 
the Count 
Joannes. Born plain George Jones, 
according to Mr. Armstrong’s tale, 


strange career of 


this extraordinary man began his 
career as a Shakespearean actor and 
became the author of a book entitled 
An Original History of Ancient 
America, Founded upon the Ruins 
of Antiquity: The Identity of the 
Aborigines with the People of Tyrus 
and Israel; and the Introduction of 
the Apostle St. 
Thomas. He acquired the title “The 
Count Joannes”, and in defending 
his good name from libel and slan- 
der, began a litigious career that 
eventually led him to set himself up 
as a member of the Bar. (Page 829.) 


Christianity by 


Judge’s Address and ‘“‘Highlights" 
of Annual Meeting 


Other features in this issue are an 
address (page 833) given by Judge 
John C. Knox of the New York 
Federal Court before the 
Judicial Conference of the Fourth 
Circuit at Asheville, North Carolina, 
last summer. The Judge spoke of 
the burdens of the judicial office 
and of the rewards that make service 


District 


on the bench pleasant and inspiring. 
In another part of the issue (page 
818) , there is a summary of the high- 
lights of the Annual Meeting in 
Washington which ended September 
22, and a sketch of the Association’s 
new President, Cody Fowler of Flor- 
ida (page 820). 
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An 8-month shutdown did not 


hurt our profits! 
(Based on claim #H-49-1306) 


When fire damaged the building of our 
furniture company last year, it took us 8 
months to re-establish the business. 
Normally, the firm would have earned a 
$133,632.73 profit during this period. In- 
stead, with sales drastically curtailed, we 
only earned $53,358.43 ...a loss in profits 
of $80,274.30! Added to this were continu- 
ing expenses and expediting charges of 
$35,759.42 ... making a total of $116,- 
033.72 which the firm stood to lose. But, 
because we had Business Interruption In- 
surance in a sufficient amount, the busi- 
ness collected $116,033.72 .. . enough to 
offset the necessary expediting charges 
and continuing overhead and give us our 
full anticipated profit! 


Why let your client risk a crippling loss of income 
should fire or other insurable hazard cause a shut- 
down? Help him find out, now, how much Busi- 
ness Interruption Insurance he needs! Hartford’s 
work sheets make this easy. Just mail coupon for 
free copies... or see your Hartford agent or insur- 
ance broker. In more than 5000 communities you 
can reach your Hartford agent by calling Western 


Union, asking for “Operator 25.” 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 


HARTFORD 


FIRE INSURANCE COMPANY 
Hartford 15, Connecticut 
Please send free copies of work sheets for Business Interruption Insurance. 
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321 KEARNY ST. 


STATE REPORTS 


prior to the 
reporter system 


W: OFFER for sale the State Reports 
prior to the National Reporter System 
of every State in the Union. 

Here is your opportunity to add 
that missing set to your library. Also 
English and Empire Digest. Many Eng- 
lish Reports. Thousands of textbooks. 
Every unit of the National Reporter 
System. 

WRITE US FOR PRICES 

WE PAY THE FREIGHT 


Serving the Bench and Bar with New and Used 
Law Books for More Than a Quarter of a Century. 


HARRY B. LAKE 





SAN FRANCISCO 8, CAL. 











Our most important 
legal document 


yw = Pckavelion 
of Sndependence 


AND WHAT IT MEANS TODAY 
By EDWARD DUMBAULD 


HE FIRST convenient source for 
detailed study of the Declaration— 
the various texts, what each passage means, 
why it was included, how it has been inter- 
preted through the years by the Supreme 
Court, legislative bodies, historians, and 
others. A vital book for every jurist, law- 
yer, government worker, all Americans 
who are proud of their heritage. 
Illustrated. 


$3.00 at all bookstores, or 


Address —- oo UNIVERSITY OF OKLAHOMA PRESS 
at AT: ii ee Norman, Oklahoma 
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Time-worn (and costly) methods of get- 
ting the facts of law practice on paper by 
handwriting or shorthand constitute a drain 
on the lawyer’s (and his secretary's) time. 

With AupoGRaPH at your elbow, the facts 
of your practice ... interviewing, abstract- 
ing, annotating, Jetter-writing and the record- 
ing of telephone conversations . . . are instantly 
accomplished, at your own convenience! 

With AupocraPH you halve the time and 
cost of getting facts down on paper. 

Thus, you and your law-secretary conserve 
much valuable time ... free yourselves for 
other essentials of your work. 

Write (or phone) your nearest AUuDo- 
GRAPH dealer today! Ask for a demonstra- 
tion (at your own convenience, of course) 
without any obligation whatsoever. Discover 
how AupocrapH—the small, compact and 
brilliantly engineered “‘electronic law secre- 
tary’ —is helping to keep law firms abreast 
of the mountain of notation and paper-work 
so necessary to the practice of law. 

Made by The Gray Manufacturing Com- 
pany—established 1891—originators of the 


lelephone Pay Station. 


The “Master” Aupocrapu: the ideal 
combination dictating and transcribing 
machine. Records on thin, lightweight, long- 
lasting plastic dises, holding up to one hour’s 
dictation. Each dise can be resurfaced for 
reuse up to 50 times—and more! 





And in this age of streamlining... 
what of YOUR law practice? 





Dictation is EASIER 








Fer 
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with AUDOGRAPH 
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AUDOGRAPH sales and service in 180 principal 
cities of the U.S. See your Classified Telephone 
Directory—under “Dictating Machines.’ Canada: 
Northern Electric Company, Ltd., sole authorized 
agents for the Dominion. Overseas: Westrex Cor- 
poration (export affiliate of Western Electric 
Company) in 35 foreign countries. 


MARK “AUDOGRAPH™ REG. U. S, PAT. OFF. 
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Without cost or obligation, a lawyer 
may obtain from the CT office nearest 
him all the up-to-the-minute costs or 
information he wishes relating to 
incorporation, qualification, merger, 
consolidation, withdrawal, dissolution, | 
| 
amendment and other corporate filings i 
in any state, any Canadian province, es 
any U.S. territory or possession. T 
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Whatever your business, it’s a good bet that 


ob? 


at least one figuring job is causing you needless worry. 


Is it a “deadline” job, such as preparing payroll figures? 


Is it something requiring extreme accuracy, such as estimating 


or engineering calculations? Or is it just the handling 


of a lot of figure work, without overtime? 


Whatever your particular figuring nightmare may be, the 


FRIDEN ULTRAMATIC will handle it swiftly and efficiently 


Friden has won its leadership in the calculating field by its 


superior performance on the tough jobs. It is unequalled for its 


ease and simplicity of operation... unmatched for 


performance. Call your local Friden representative today for a 


demonstration, without obligation, or write... 


Friden Mechanical and Instructional 
Service is avatlable in approximately 
250 Company Controlled Sales 


throughout the United States and Canada. 
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1950-51 
TAX HELP 


. . - designed 
for Lawyers 


° yl Here is your ready- 
reference for a 
: quick and accurate 
4 review of the law as 


it exists 


1950-1951 


Montgomery's 


FEDERAL TAXES — 
ESTATES, TRUSTS & GIFTS 


This handy and compact summary of 
present estate tax laws is the lawyer’s 
‘function-fitted’ guide for essential in- 
formation. It gives you the tested facts 
relative to the estate tax, gift tax, and 
income tax on decedents, estates, trusts 
and beneficiaries. Covers practically any 
situation likely to arise, and anticipates 
tangible results of new tax proposals and 
their effects on a wide range of estate 
transactions and articles of transfer. 


One volume. $12.50 
CORPORATIONS & PARTNERSHIPS 


A time-saving and workable understand- 
ing of the tax laws as they affect cor- 
porations, partnerships, 
and the owners of the 
corporate entity. This 





volume is the practicing 
lawyer's ‘working asset’ 
that clearly shows the 
tax aspects of the par- /"@ 
ticular transaction with- j 
out complex details of ‘ 
mechanics of procedure. § 
Gives you an on-the-spot } 
coverage of all new laws 
enacted up to date of 
publication and antici- 
pates sweeping effects of 
changes now under dis- 


cussion. Two volumes. 


$20. 
SUBSCRIBE NOW . . . clip and mail this coupon! 
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LAW 
OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Our third 
reprinting of 
this useful 
pamphlet 


Price 50 cents. 


Copies may be secured 


AMERICAN BAR 
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1140 North Dearborn Street 
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LITTLE, BROWN & COMPANY 
PUBLISHERS 


34 BEACON STREET. BOSTON 6 


Dear Mr. Attorney: 


Ten years ago we had the honor of publishing the Third Edition of what has 
been termed the greatest legal treatise ever written - the ten volume 
WIGMORE ON EVIDENCE. 


Today this edition is completely exhausted and we are preparing to go to 
press immediately on a new printing. To gauge the extent of this printing 
as accurately as possible - for production costs are high and the invest- 
ment considerable - we are making the following very exceptional pre- 
publication offers: 


(1) You pay only $115.00 for the ten-volume set, instead of $125.00, 
which will be the price after publication. 


(2) You get a cash discount of 6% on the pre-publication price. 
(3) You receive, FREE, the $7.50 WIGMORE'S CODE OF EVIDENCE. 


(4) You receive, FREE, the 1951 Pocket Supplements, regularly 
priced at $15.00, as soon as they are issued. (The current 
Supplements come with your set). 


In other words, by taking advantage of our special pre-publication offer, 
you get $147.50 worth of valuable books and services for only $108.10. 
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the title index in the back of the volume, 
and the odds are long that you will find 
the law and authorities you seek in but 
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The Cornerstone of Constitutional Law: 


The Extraordinary Case of Marbury v. Madison 


by Harold H. Burton - Associate Justice of the Supreme Court of the United States 


® In this article, Mr. Justice Burton recalls the extraordinary history of the leading 


case of American constitutional law, Marbury v. Madison. He tells how Marshall, 
appointed to the Supreme Bench during the last days of Adams’ Federalist Administra- 


tion, managed to establish the doctrine of judicial review in a case that the Jeffer- 


sonian Anti-Federalists expected to use as a lever for impeachment of the Federalist 


Supreme Court Justices. Justice Burton's article is taken from an address he delivered 


at the Judicial Conference of the Third Judicial Circuit of the United States, where he 


spoke as Circuit Justice. 





® One hundred and fifty years ago, 


the feud between the Federalists, 


and the 
\nti-Federalists, led by Vice Presi- 


dent 


led by President Adams, 
Jefferson, was at fever heat. 
Unul the adjournment of Congress 
in May, General John Marshall of 
Virginia had been serving his first 
ind only term as a Federalist mem 
ber of the House of Representatives. 
In June, he became Secretary of 
State and supported President Ad 
ims throughout his bitter and un 


successful campaign for reélection. 
Che 
enough states to elect Jefferson in 


the electoral college. However, that 


Anti-Federalists carried 


cumbersome institution was still op 
erating under the original provision 
whereby each elector must vote for 
The 


candidate receiving the highest vote 


» candidates for President. 


and the 
The 


expected to 


President 
next highest Vice 
\nti-Federalists 


was to become 
President. 
had 
elect Jefferson President and Aaron 
Burr Vice 


President. Nevertheless, 


their electors all voted for both, with 
that 
seventy-three 


the result Jefferson received 


votes, Burr seventy 


three, Adams sixty-five, Pinckney 
sixty-four and Jay one. This threw 
the election into the House of Rep- 
resentatives where a majority of 
the sixteen states, each casting one 
a choice. Fi- 
1801, 


weeks before his inauguration, Jef- 


vote, was necessary for 
nally, on February 17, two 
ferson was chosen President on the 
thirty-sixth ballot. This was after 
Federalist Hamilton, who disap- 
proved of both candidates, threw his 
influence to Jefferson as the less dan- 
gerous of the two. Marshall declined 


to express a preference. 


Adams Appoints Marshall 

to Supreme Bench 

In the meantime the Federalists had 
concentrated their hopes for the sur 
vival of the Republic upon the fed- 
eral judiciary. The Supreme Court 


consisted of six Federalists. 


Four 
had been appointed by Washington. 
They were Chief Justice Ellsworth 


of Connecticut and Associate Jus- 
tices Cushing of Massachusetts, Pater- 
son of New Jersey and Chase of 
Maryland. ‘Two had been appointed 
by Adams. They Bushrod 
Washington of Virginia and Moore 
of North Carolina. Chief Justice 


were 


Ellsworth was in France, doubling 
as Minister to France. Being in ill 
health, he resigned as Chief Justice 
in time to give President Adams a 
chance to appoint a Federalist suc- 
The promptly 
named former Chief Justice Jay to 


cessor. President 
the vacancy. With equal prompt- 
ness, Jay declined the appointment. 
On January 20, the President made 
a surprise appointment of his Sec- 
retary of State, John Marshall, to 
the Chief Justiceship. He was con- 
firmed January 27 and, on February 
t, 1801, entered upon his duties. He 
continued to serve, without salary 
however, as Secretary of State also 
to the end of President Adams’ term 
on March 3, 1801. He was succeeded 
by James Madison on March 5. Al- 
most the first official duty performed 
by John Marshall, as Chief Justice, 
was his administration of the oath 
of office to Thomas Jefferson, on 
March 4, 1801. 


‘Midnight Judges"’ Appointed as One 
of Adams’ Last Presidential Acts 

In the midst of this embroilment the 
Federalists in Congress, on Febru- 
ary 13, 1801, had passed a new Cir- 
cuit Court Bill. On its merits this 
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seems to have been a well-considered 
bill intended to do away with the 
need for circuit duty by the Justices 
of the Supreme Court and to provide 
circuit judges to assume those du- 
ties. This would speed up the de- 
layed litigation in the circuits. It 
also would do away with the em- 
barrassment of the constant presence 
on the Supreme Court of Justices who 
had heard the same cases on circuit. 
To accomplish this, it authorized the 
appointment of sixteen additional 
federal judges and Presideat Adams 
filled all 
with Federalists. The nominees were 


at once those vacancies 
confirmed by the Senate on March 2. 
Their commissions were signed by 
President Adams and sealed by his 
Secretary of State, John Marshall, 
on March 3. These were nicknamed 
the “midnight judges”. Occasionally 
it is erroneously thought that their 
commissions were the ones that be 
came the subject of the Marbury v. 
Madison litigation. 

The fact 


bury v. Madison arose out of a dis- 


is that the case of Mar- 


tinct but somewhat comparable situ 
ation. It arose from the passage, on 
February 27, 1801, of the District of 
Columbia Organic Act and appoint- 
ments under it. That Act provided 
for the appointment by the President 
of justices of the peace, for five-year 
terms, for the respective counties of 
Washington and Alexandria within 
the District. The President did not 
overlook _ this 
March 2, he 


such justices of the peace 


opportunity. On 
nominated forty-two 
twenty- 
three for Washington and nineteen 
for Alexandria. They were con- 
firmed by the Senate and their com- 
missions were signed by the Presi- 
dent and sealed by Secretary Mar- 
shall March 3. 


They were the “midnight justices 


before midnight, 


of the peace”. Some of these com- 
missions were delivered to the ap- 
pointees on the night of March 3 by 
Marshall's brother, James, but not 
all were delivered. Among those not 
delivered was that of William Mar- 
bury of the County of Washington. 
It was his claim to that commission, 
together with the claims of three 
other similarly situated appointees, 
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that became the subjects of the fa- 
mous litigation. 

In the midst of these exiraor- 
dinary circumstances, the Supreme 
1801, met for 


its first time in Washington. It met 


Court, on February 2, 


in the single section of the Capitol 
which had been built. That section 
consisted of a square building imme- 
diately north o: the future dome. It 
now stands between the dome and 
the Senate wing. The Senate met in 
the East front room, the House met 
at the rear. ‘he Court occupied 
a committee room twenty-four feet 
wide and thirty feet long. That room 
later became the office of the Mar- 
shal of the Court. There Chiet Jus- 
tice Marshall, on February 4, 1801, 
at the age of 44, assumed his duties. 
Che Court passed on several motions, 
handed down no reported opinions 
and adjourned on February 10. At 
its next Term in August, 1801, the 
Court handed down one opinion. In- 
stead of the several Justices render- 
ing separate opinions, seriatim, as 
had been the custom, the new Chiel 
Justice spoke for the Court as a unit. 
Phereafter, until 1805, each opinion 
was delivered in that manner, except 
Chief 
Justice had participated in the case 


in two instances where the 


on the circuit. 


Marbury Case Expected 

To Lead to Impeachment of Judges 
The Court met again in December, 
1801. It was then that the Marbury 
litigation was started. The attorney 
for Marbury was Charles Lee. Until 
recently Lee had been Attorney Gen 
The 
Marbury proceeding was instituted 


eral under President Adams. 
by a motion for a rule to show cause 
why a writ of mandamus should not 
issue to direct James Madison, as Sec- 
retary of State, to deliver to Marbury 
a commission as a justice of the 
peace. The Court ordered Madison 
to show such cause on the fourth day 
of the next Term. It was expected 
that the next ‘Term would be held in 
June under the new Circuit Court 
Act. This expectation was not ful- 
filled, because Congress, with the 
obvious purpose of preventing the 
Court from passing so soon on this 


and other highly controversial is- 
sues, abolished the June Term and 
prescribed Annual ‘Terms meeting 
in February. Accordingly, Marbury’s 
1803, 
after an extraordinary interval of 


case was heard in February, 


about fourteen months between suc- 
ceeding Terms of Court.! 

Ihe Jefferson Administration re- 
garded the Marbury suit as a brazen 
attempt to induce the Supreme Court 
to interfere unlawfully with the con- 
duct of the Executive Branch of the 
Government. While the Administra- 
tion believed the judiciary to be 
without constitutional right to issue 
a mandamus against the Secretary of 
State, nevertheless it feared that the 
Federalist Justices on the Supreme 
Court would attempt to assert that 
right. If the Justices did so, some 
Anti-Federalists indicated that those 
Justices would render themselves sub 
ject to impeachment. 


At the same time that this situa- 
tion existed as to the midnight jus- 
tices of the peace, an even more seri 
ous situation arose as to the sixteen 
new circuit judges. The Anti-Fede1 
alists, outraged by the appointment 
of these Federalist judges, determined 
to repeal the entire new Circuit 
Court Act. While not removing the 
new judges from their offices, Con- 
egress would thus abolish the offices 
and eliminate the judgeships. Their 
plan was to restore, in large measur¢ 
the terms of the Judiciary Act of 
1789. The plan also would return 
the Justices of the Supreme Court to 
their circuit duties. 

On January 6, 1802, Senator Breck- 
Kentucky 
sought the repeal of the 


enridge of accordingly 
Circuit 
Court Act which had been passed 
less than a year before. The repeal 


bill fully 
both Houses. It passed the Senate 


was and ably debated in 


sixteen to fifteen and the House 


fifty-nine to thirty-two, becoming law 
March 31, 1802. The midnight judges 
protested to Congress but did not 


session of the Court 
agreeably to the Statute 
August 2, 1802. Only Justice Chose was present o 
the only action taken was to continue twenty-f 


The minutes show that a 
was held at the Capitol 


cases, including Marbury v. Madison, until t 


next Term 
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litigate their claims. The arguments 
on the bill, however, had dealt with 
Those dis- 


those claims at length. 


cussions explored fully the  con- 
stitutional right of Congress to avol- 
ish courts to which judges already 


had been appointed. 


The debate also had reviewed the 
fundamental issue of the right to a 
judicial review of the constitutional 
validity of any Act of Congress. The 
latter issue was the great issue to 
which the Court subsequently ad 
dressed itself in deciding Marbury v. 
The 


sisted that Congress was the equal ot 


Madison. Anti-Federalists in 
the courts and that the Constitution 
gave no power of judic ial review over 
the constitutional validity of Acts of 
The 


with equal vigor, that such a powel 


Congress. Federalists insisted, 
was vested in the courts by the Con 
stitution. The Anti-Federalists confi- 
dently expected that the six Federal 
ist members of the Supreme Court 
would take the latter view. They ex 
pected also that the Court would at- 
tempt to apply that power of review 
to the repealer that Congress had 
passed and would find some ground 
upon which to declare that repealer 
to be constitutionally invalid. The 
\nti-Federalists expected also that 
the Court would challenge the power 
of the Executive to withhold a com 
mission from Marbury. Furthermore, 
it was suggested that, if the Court 
asserted such power over the Legis 
lative and Executive Branches of the 
Government, this assertion would 
provide Congress with the necessary 
basis for the impeachment of the 
offending Justices and for their re- 
moval from office. The extraordinary 
thing is that Chief Justice Marshall 
found a way to announce and estab 
lish the principle of judicial review 
in both of these fields without mak 
ing an immediate application of it 
hostile to the Administration and 
without providing the expected basis 
for impeachment proceedings. 
Although the circuit judges de- 
clined to press, on their own account, 
the issue of the constitutionality of 
the repeal of the Circuit Court Act, 
the Supreme Court could not avoid 
the issue. Even before the Court as- 


sembled for its new February Term 
in 1803, the Justices were obliged to 
decide whether to resume their du- 
tiles On circuit or to refuse to do so. 
By a majority conclusion, ascertained 
by correspondence, the Justices de 
termined to resume, without contro- 
versy, the circuit duties which had 
Act ol 
but had been reimposed by the Act 


been terminated by the 1801 


YO 


ol < 02.- 


Unusual Features of Trial 
of Marbury v. Madison 


Such was the extraordinary back- 
ground for the trial of Marbury v. 
Madison in February, 1803. There 


features con 
Che first 
such feature, judged by the practice 


were further unusual 
nected with the trial itself. 


today, was the unhesitating and ap 
parently unquestioned participation 
of Chief Justice Marshall in the trial 
Assuming that the Court had juris 
diction of the case and had a right to 
issue a writ of mandamus to the Sec- 
retary of State, the issue between the 
parties turned upon the right of Mar 
bury to secure possession of the very 
commission which the Chief Justice, 
as Secretary of State, had sealed on 
March 3, 1801, but which the Chief 
Justice’s brother had not delivered 
that 
John 


when he delivered others on 


night. It also appears from 
Marshall's correspondence with his 
brother that, as Secretary of State, 
John Marshall believed that these 
appointments were complete with 
the affixation to them of the Seal of 
the United States and that the sub- 
sequent recordings and deliveries of 
the commissions were not essential to 
the appointments. As Chief Justice, 
he later stated that conclusion in the 
opinion of the Court. 

Furthermore, while the report of 
this case at | Cranch 137 shows no 
absence of Justices from the Court at 
this trial, the minutes of the Court 
do not record Justice Cushing as 
present at any trial session or on the 
date of handing down the decision. 
Apparently, he did not participate in 
the case. The minutes also show that 
Justice Moore was present on Feb- 
ruary 24 when the decision was an- 
nounced but they do not record his 


presence on February 10 or 11 when 
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Bachrach 


HAROLD H. BURTON 


they show that the case was before 
the Court for hearing and argument.* 
Accordingly, on those two days, if 
the Chief Justice had disqualified 
himself, there would not have been 
the required quorum of four present. 

Jefferson’s Attorney General, Levi 
Lincoln, participated only as a wit- 
ness. He answered some but not all 
the questions submitted to him. 
hose questions were reduced to 
writing at his request and the Court 
allowed him until the next day to 
determine what response, if any, he 
The Court 
heard at least three other witnesses 


should make to them. 
and read a material affidavit from 
James Marshall, the brother of the 
Chief Justice. All this testimony re- 
lated to the signing, sealing and fail- 
ure to deliver the commissions. The 
Court then heard an argument by 
Mr. Lee for the petitioners, both on 
the question of jurisdiction and on 
the merits. No argument was made 
in opposition and no one officially 
represented the Secretary of State in 
the proceeding. 

Finally, and quite in keeping with 
the extraordinary circumstances sur- 


2. They questioned the validity of the congres- 
imposition of these duties upon 
Supreme Court Justices in the face of the Consti- 
tution’s implication that the inferior courts be 
separate from the Court. They felt 
bound, however, by the acquiescence of the original 


sional circuit 


Su preme 


Supreme Court in the performance of such duties 
under the Judiciary Act of 1789 
Laird, 1 Cranch 299 

3. The minutes show Justice Moore was present 
February 12, 18, 19, 21, 22, 23 and 24, 1803, and 
one of the docket books indicates that witnesses 
appeared February 10 and 12 


See Stuort v. 
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rounding this leading case in Ameri- 
can constitutional law, it now ap- 
pears that, although this proceeding 
was entered on the Court docket and 
notations were made showing that 
certain hearings were held, the Court 
today has no file on the case and no 
papers relating to it. The rule to 
show cause was marked “discharged 
the Court not having jurisdiction to 
issue a Mandamus in this case”. If it 
were not for the careful reporting of 
the case by William Cranch and the 
informal newspaper reports of the 
opinion rendered, we, today, would 
have no reliable record of the fun- 
damental legal principles then an- 
nounced by the Court and which 
have become of primary significance 
in American constitutional law.* 


Marshall's Opinion Itself 

Was Extraordinary 

Even more extraordinary than the 
background and the trial of Marbury 
v. Madison is the opinion that was 
rendered. This was read February 
24, 1803. It was read by the Chief 
Justice on behalf of the Court. It 
made no reference to the absence of 
Justice Cushing throughout the case 
or to the absence of Justice Moore 
during the hearings. It was the first 
major opinion announced for the 
Court by Chief Justice Marshall, al- 
though he had announced one ex- 
tended opinion at the August Term, 
1801, and four opinions at the De- 
cember Term, 1801. 

Charles Warren, in his invaluable 
work The Supreme Court in United 
States History, says of this opinion: 

To the lawyers of today, the signifi 

cance of Marshall's opinion lies in its 

establishment of the the 

Court to adjudicate the validity of an 

Act of Congress—the fundamental de- 

cision in the American system of con- 

stitutional law. To the public of 1803, 

on the other hand, the case repre- 

sented the determination of Marshall 
and his Associates to interfere with the 
authority of the Executive, and it de- 
rived its chief importance then from 
that aspect. [Volume I, page 232 (Rev. 

Ed. 1937).} 

Senator Beveridge, in his colorful 
work entitled The Life of John Mar- 
shall, says of this case: 


power of 


A case was then pending [1802] be 
fore the Supreme Court the decision 
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of which might, by boldness and in- 
genuity, be made to serve as the occa- 
sion for that tribunal’s assertion of its 
right and power to invalidate acts of 
Congress and also for the laying-down 
of rules for the guidance of all depart- 
ments of the Government. This was 
the case of Marbury vs. Madison. [Vol- 
ume 3, page 110 (1919).] 


Chief Justice's Opinion 

Was Bold and Ingenious 

The Chief Justice amply supplied 
the required boldness and ingenuity. 
In his discussion of the case in the 
opinion of the Court, he reversed the 
usual order of consideration of the 
issues. Instead of taking up the juris- 
dictional question first, the Court 
discussed the merits first. After find- 
ing that there would be merit to the 
petition if it were addressed to a 
proper court, the Supreme Court 
then discussed its own jurisdiction of 
the case. On finding a lack of juris- 
diction in itself, the Court discharged 
the rule to show cause but handed 
down in its opinion a chart on the 
merits of the case for the guidance of 
any lower court to which this or a 
similar case might be presented. 

The opinion presented and an- 
swered three questions: 

1. Did the applicant have a right 
to the commission he demanded? To 
this the Court answered yes. It stated 
that the commission was mere evi- 
dence of an appointment. It added 
that an appointment by the Presi- 
dent to an office, not terminable at 
the will of the President, was cer- 
tainly complete upon confirmation 
by the Senate, plus also the Presi- 
dent’s signature of the commission 
and the Secretary of State’s affixation 
of the Seal of the United States. The 
delivery of the commission was not 
a part of the appointment. The pos- 
session of the commission was not 
essential to the performance of the 
duties of the office. The appointment 
was not contingent upon its accept- 
ance. To withhold 
from the 


the commission 


appointee violated his 
vested legal right to it. 

2. If the applicant had a right to 
the commission and that right were 
violated, did the laws of his country 
afford him a remedy? The Court 


again answered yes. It said: 


Ihe government of the United 
States has been emphatically termed 
a government of laws, and not of men. 
It will certainly cease to deserve this 
high appellation, if the laws furnish 
no remedy for the violation of a vested 
legal right. [1 Cranch at page 163.] 
The Court found nothing to jus- 

tify putting the head of a depart- 
ment above the laws of his country 
under circumstances where his duties 
were prescribed by those laws. The 
Court sharply distinguished this case 
from cases concerning political or 
discretionary acts of the President. 
It distinguished this case also from 
those concerning acts done by a 
Secretary of State for a President 
as the President’s agent, or concern- 
ing acts of a Secretary of State that 
were political or confidential in their 
nature. It said that no court would 
interfere with such acts. However, 
where specific duties were assigned 
by law and individual rights de- 
pended upon their performance, it 
said that the person injured by the 
nonperformance of those required 
acts had a right to resort to the laws 
of his country to secure their per- 
formance. The Court identified this 
case as one of that nature. 

3. If those laws thus afforded the 
applicant a remedy, was it by way of 
a writ of mandamus issuing from this 
Court? The Court separated this 
question into two parts. The first 
related to the nature of the writ. The 
second related to the power of the 
Court. It then found that mandamus 
was the proper writ for this purpose 
and that it made no difference that 
the offender was the Secretary of 
State. The Court said: “It is not by 
the office of the person to whom the 
writ is directed, but the nature of the 
thing to be done that the propriety 
or impropriety of issuing a manda- 
mus, is to be determined.” 1 Cranch 
at page 170. 

The _ final was 


(Continued on page 881) 


question asked 








4. William Cranch was then on assistant judge 
of the Circuit Court of the District of Columbia 
t is due to his initiative that the report of this 
case is so well preserved. He states in the preface 
to his reports that before this February Term, 1803 
he had not taken notes for the purpose of reporting 
the cases. Accordingly, while his reports cover the 
February, 1801; August, 1801; and December, 180! 
Terms, Marbury v. Madison was the first case fully 
reported by him 
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| The Problem of Extraterritoriality: 


f 


SS 








An Analysis and a Suggestion 


by William Harvey Reeves - of the New York Bar (New York City) 


® President Truman's Point IV Program to encourage the investment of American 


capital in foreign nations brings the problem of extraterritoriality again to the fore, 


Mr. Reeves thinks. Extraterritoriality, he points out, has often been regarded as an 


impairment of the sovereignty of the nation that grants it. He argues that, while this 


is true in the sense that all international agreements limit sovereignty, the real question 


is how to use grants of extraterritorial rights of one kind or another in the interest of 


the people governed. 





® The word “extraterritoriality” is 
a chameleon word; it can change 
with its environment. To many it 
brings to mind a system, both eco- 
nomic and legal, whereby there is 
created in a country some area 
which, although a geographic part 
of that country and an integral part 
of its national economy, is in most 
respects foreign to it. Such was the 
international settlement in 
Within 
the inhabitants, even those who are 


lormer 


Shanghai. ! such an area, 
natives of the country, may be gov- 
erned by the laws of a foreign coun- 
commercial _ relations 
the 


brought from the foreign country 


trv; their 


judged in courts by judges 
administering the law of that coun- 
try. Such obvious examples, however, 
ire now scarcely to be found, for 
semi-autonomous 


in general such 


units wherein one country has re- 
mitted its sovereignty over a portion 
ol its territory, have been abolished. 

Che concept of extraterritoriality, 
however, has not been abandoned 
when the basis is the desire of per- 


sons to move themselves and _ their 


goods from their own countries and 
yet to have equal or comparable pio- 
tection for their persons and their 
property in foreign countries. This 
is true when a country is so weak 


in its administration, or its laws 


and customs so at variance with 
those of the country desiring to ex- 
ercise this substantial attribute of 
sovereignty, that danger exists for 
the safety and property of the latter 
country’s citizens. The concept has 
always fallen short of conquest or 
domination since there is always 
mutuality; some advantage to the 
country making the concession, and, 
however instituted, it is maintained 
by agreement rather than military 


force. 


Nature of ‘‘Sovereignty"’ 
Must Be Determined 
has been 


Extraterritoriality long 


considered as a phenomenon im- 
pairing the right of the sovereign 
country which has granted it. There- 
fore, perhaps, the first question to 
be answered in the consideration of 


extraterritoriality and its place in 


world is: what is sov- 


When 
answered, the next will naturally 


the modern 


ereignty? this question is 
present itself as to what would be 


the inducement, other than mili- 
tary force, that would persuade a 
country to concede something of 
its absolute sovereignty and why 
should another country wish to ex- 
ercise that part of the sovereignty 
thus conceded. If concessions are 
given involuntarily, it is an indica- 
tion of compulsion wherein the ad- 
vantages to the conceding country 
are only as great as the magnanimity 
of the enforcing country permits. 
If voluntary, it is necessarily on the 
basis that the corresponding benefit 
is relatively great compared to the 
impairment of sovereignty. 

In a fairly early period (1816) in 
United States history, our Supreme 
Court was called upon to consider 
the question 
Chief Justice 
that their 
self-interest, as members of a socie- 


of sovereignty, and 
Marshall 
for 


John ob- 


served nations own 


ty of nations, had found concessions 


1. The rights incorporated into the Interno- 
tional Settlement’’ at Shanghai were obtained by 
Treaty from time to time. Article XXV of the Treaty 
of 1844 between the United States and China open 
ng the ‘‘five ports’’ to trade reads in part as 
All questions in regard to rights, whether 
of property or person arising between citizens of 
the United States in China shall be subject to the 


jurisdiction of, and regulated by the authorities of 


follows 


their own Government.’" For the sequence of 
Treaties, see 1 Malloy, Treoties, Conventions, !n- 
ternational Acts, etc. 196 ef sea 
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of this type to be of advantage. The 
Chief Justice felt, as he himself says 
in the preface to his remarks, that 
he was exploring an unbeaten path 
with little if any aid from precedent 
or written law. The question he 
was called decide was a 
relatively simple one and had to 


upon to 


do with property that a sovereign 
had brought into the United States 
as his own although it was claimed 
by an American citizen as his. The 
principle to be determined was 
whether such property was immune 
from the control of our duly con- 
stituted courts and other civil au- 
thorities within the United States. 

Mr. Chief Justice Marshall, con- 
sidering this relatively simple but 
all-important question, emphasized 
the “exercise” of sovereignty, for 
he pointed out that all jurisdiction 
within nations as a matter of right 
must necessarily be exclusive and 
absolute, but if this be true, then 
it is susceptible of limitation if im- 
posed by itself. He said:* 

The jurisdiction of the nation 
within its own territory is necessar- 
ily exclusive and absolute. It is sus- 
ceptible of no limitation not imposed 
by itself. Any restriction upon it, 
deriving validity an external 
source, would imply a diminution 
of its sovereignty to the extent of 
the restriction, and an investment of 
that sovereignty to the same extent 
in that power which could impose 
such restrictions. 


from 


All exceptions, therefore, to the 
full and complete power of a nation 
within its own territories, must be 
traced up to the consent of the na- 
tion itself. They can flow from no 
other legitimate source.... 

The world being composed of dis- 
tinct sovereignties, possessing equal 
rights and equal independence, 
whose mutual benefit is promoted by 
intercourse with each other, and by 
an interchange of those good offices 
which humanity dictates and its wants 
require, all sovereigns have consent- 
ed to a relaxation in practice, in 
cases under certain peculiar circum 
stances, of that absolute and complete 
jurisdiction within their respective 
territories which sovereignty confers. . .. 

A nation would justly be consid 
ered as violating its faith, although 
that faith might not 
plighted, which should suddenly and 
without previous notice, exercise its 


be expressly 


territorial powers in a manner not 
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consonant to the usages and received 
obligations of the civilized world.... 

This perfect equality and absolute 
independence of sovereigns, and this 
common interest impelling them to 
mutual intercourse, and an 
change of good offices with 
other, have given rise to a Class of 
cases in which every sovereign is 
understood to waive the exercise of 
a part of that complete exclusive 
territorial jurisdiction, which has 
stated to be the attribute of 


inter 
each 


been 

every nation. 

If from this we lay down the prin- 
ciple that every country has the ab- 
solute right of sovereignty within 
its territories but that, as a matter 
of expediency, countries are willing 
to concede some portion of the ex- 
ercise for administration of this 
right, we may say that only such 
countries as Russia in a modern 
world and China and Japan in a 
more ancient one, have been unwill- 
ing to deal with foreigners except 
on the basis of their own absolute 
and therefore arbitrary sovereignty; 
to concede nothing as to the rights 
of foreigners; even to exclude them 
entirely. If the more ancient Far 
Eastern countries desired to exer- 
cise absolute sovereignty, they pro- 
ceeded in a logical manner by ex- 
cluding all foreign goods as well as 
persons and refused to take any part 
in international trade. 


President's Point Four Program Leads 

to Reéxamination of Extraterritoriality 
The practical question is now before 
us, in considering the implementa- 
of President 
Four® Program, for the countries for 


tion Truman’s Point 
whom that doctrine was framed do 
not wish to exclude American per- 
sons (technical assistance) or Ameri- 
can goods (capital). Policies, there- 
fore, to be created by the United 
States in these and other countries of 
the world, cause us to reéxamine the 
question of extraterritoriality and 
determine how far absolute sov- 
ereignty may be remitted on either 
side to secure the “interchange of 
good offices which humanity dic- 
tates and its wants require”. 

The history of the world for the 
last one hundred years has indicated 


that to secure an interchange of 


goods in commerce between civil 
ized countries, including the entry 
and exit of foreign persons, extra 
territoriality has not always or even 
When _ two 
countries, secure within their bound 


often been required. 
aries and with relatively comparabl 
concepts of property rights and hu 
man rights, open the doors to each 
other for the mutual advantage of 
trade intercourse, the principle of 
comity is quite sufficient to assur 
protection of persons and goods. As 
the two concepts of comity and ex 
traterritoriality are apt in some in 
stances to shade imperceptibly from 
one to the other, it would be well 
to consider comity. Under comity, 
a court of one country, called upon 
to decide a controversy before it 
where acts of the parties or other 
matters that are relevant to the con- 
troversy were performed or hap- 
pened in a foreign country, dete: 
mines their validity and effect a 
cording to the law of that foreign 
country. But all persons and proper- 
ty within each country’s jurisdiction 
are governed by its own laws. “Com 
ity has been defined as that recipro- 
cal courtesy as one member of a 
family of nations owes to the othe 
It presupposes friendship; it as: 
sumes the prevalence of equity and 
justice. Experience points to the ex- 
pediency of recognizing the legis 
lative, executive and judicial acts 
of other powers. We do justice that 
justice may be done in return.” 4 


United States-Swiss Treaty 

ls Model of Propriety 

Since comity proceeds on these bas 
es, the law of one nation will neve 
be enforced by another if any con 
flict exists in the concepts of each, 
of rights and justice. The protection 
afforded by comity may be illus 
trated by reference to the terms ol 
the treaty of 1855 between Switze! 
land and the United States, a treaty 
which was then and still is consid 
ered a model of propriety. Arti 


2. Schooner Exchange v. M'Faddon, 7 Crar 
116, 136, 137. 

3. President Truman's Inaugural Address, Janu 
ary, 1949. 

4. Russian Socialist Federated Soviet Republix 


Cibrario, 235 N.Y. 255, 258, 
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cle One guaranteed to the citizens 
i Switzerland © : 


They shall have free access to the 
tribunals, and shall be at liberty to 
prosecute and defend their rights be 
fore courts of justice in the same 
manner as native citizens. ... 

No pecuniary or other more bu 
densome condition shall be imposed 
upon the enjoyment of — the 
than shall 


be imposed upon citizens of the coun 


ibove mentioned rights, 


try where they reside, nor any con 
dition whatever to which the, latter 
shall not be subject 

It should be noted that if the 
citizens of Switzerland did not have 
full protection of their persons and 
property, then the agreement that 
\mericans there visiting should have 
equal protection, would be of little 
inducement for Americans to enter 
that country or to risk their capital 
under its protection. But Switzer 


land did have such fundamental 


concepts and its government was 


strong enough to enforce them. 
Phus, such a treaty presupposes that 
the validity of contracts, property 
rights, marriages, inheritances made 
or occurring in Switzerland and 
valid there, will be recognized here, 
always with a provision as to this 
or any other country that its partic- 
ular law is not contrary to the laws 
of the United States. The reasons 
that prompted this treaty are suffi 
cient to indicate a free agreement 
between two countries for theil 
mutual advantage. Concerning this 
treaty, it was said®: 
Ihe motives behind the Conven 
tion were political as well as com 
1848 Switzerland had 


adopted a democratic and federative 


mercial. In 


constitution on the American model, 


defying the hostile attitude of the 


1utocratic governments of Austria, 
France, Prussia, and Russia. [!] The 
Government of the United States 


wanted to give moral support to the 
democratic cause. As President Furrer 
of the Swiss Confederacy put it in a 
message to the Swiss Federal Assem 
bly, “President Taylor of the United 
States wished to extend to Switzer 
land a fraternal hand in the very 
midst of the storms with which she 
was threatened, and to offer her a 
treaty of friendship whereby the two 
freest peoples on earth will treat 


each other reciprocally on a footing 
of equality.” [2] A most-favored-na 


tion clause which was embodied in 
the Treaty set up a barrier against 
the engulfment of Switzerland in the 
German Zollverein or any other ex 
clusive economic system. [3] 

[1] 5 Miller (Treaties and other In 
ternational Acts of the United States 
of America) (1937), at 859. 

[2] Id. at 865. 

[3] JZd. 860-62. The 
cial agent” who tendered this report, 
Mr. Ambrose Dudley Mann, also 
mentioned that by virtue of the 


American “‘spe 


countrymen who shall 
visit the Old World may find a home 


Treaty “our 


in its centre where they will be as well 
protected in their persons and their 
property as if they were residing 
their own native land.” 7d. at 862. 


In fact, we may say that if every 


country in the world was of “demo- 
cratic” principles (the content of the 
mutually understood) 


word being 


and was bound by mutual treaties 
with the United States so that all 
Americans “who shall visit the Old 
World may find a home in its centre 
where they will be as well protected 
in their persons and their property 
as if they were residing in their own 
native land” we could immediately 
conclude that the accomplishment of 
the President’s Point Four would be 
assured. It is the danger to thei 
property and in some cases danget 
to their persons which creates a seri 
ous detriment to the investment pro 
gram suggested by the United States 
and desired by many countries of 
the world. 

Capital has always been interna 
tional. 7 It has flowed to those coun 
tries where there was the greatest 
opportunity, always provided there 
existed also the probability of safe 
ty. The histories of the United States 
and Canada both illustrate the im- 
mense importance to an underdevel 
oped and growing country of foreign 
eal h 


investment, for in country 


the investment by foreigners in its 


industries, even in its privately 
financed semi-governmental agencies, 
has from time to time been large. 
Whatever the economic advantages, 
inimical governmental policy on 
lack of legal protection, even indif- 
ference, may not only render foreign 
investment within a country un- 
profitable to the investors but can 


cause the full amount invested to 
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William Harvey Reeves has practiced 


in New York City since 1925 except for 
the period of World War Il when he was 
with the Treasury Department and later 
the State Department. He was also a 





lecturer at Columbia University from 
1926-194] 
be lost. Thus, a political environ 


ment attractive to capital is of 


equal importance to an economik 


environment. 


The President has pointed out, 
and most correctly, that many coun 
tries of the world have never had 
sufficient capital equipment to main 
standard of living 


tain a good 


through the efficient use of their 
own, often ample, natural resources, 
and that additional capital would 
enable them to secure greater na 
tional income, education and a high 
er standard of living.* A foreigne: 
willing to invest, who cannot bring 
back to his own country profits and 
dividends, or even the proceeds of 
a sale or liquidation of his business, 
has clearly placed his property where 
to him it is nonincome-producing. 
\ foreigner who is forcefully de 
tained without cause within a coun- 
try and not permitted to return to 
his own country would be the con 
cern of the proper diplomatic official 


5. 11 Stat. 587 

6. Nussbaum, “‘American-Swiss Private Interna 
, 47 Col. L. Rev. 186 (1947) 

7. See ‘‘Private Foreign Investments: A Means 


tional Law 


of World Economic Development by William 
Parvey Reeves and Pau! D. Dickens, Pol. Sci. @ 
une, 1949 

8. Ibid 219 
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of his own country, but that he may 
not take his property with him is a 
further circumstance that has not 
usually been considered in treaties 
between countries, but it is of im- 
portance, as indicated by two of the 
more recent treaties to which the 
United States is a party.® 


Giving Foreigners Citizens’ Rights 
Is Not Always Sufficient 
The country desiring foreign invest- 
ment but unwilling to grant removal 
of the property and nonconfiscation 
of it as correlative to the assurances 
that a foreigner will not be arrested 
unless he has violated a criminal law, 
and can return to his own country 
when he pleases, is not such a coun- 
try as to attract foreigners to invest 
their capital. Yet, where it has been 
suggested that such rights be grant- 
ed, objection has been made that 
this would be “preferential treat- 
ment” and “preferential treatment” 
in turn is characterized as the inva- 
sion of sovereignty of a country 
which might be asked to give it. 
When analyzed, however, “‘preferen- 
tial treatment” means only the treat- 
ment of this American property as 
it would be treated under American 
laws or the granting of such privil- 
eges as would be enjoyed in America 
as a matter of “right. One privi- 
lege enjoyed by Americans is that 
of exporting capital, one not enjoyed 
in many other countries today. 
Therefore the granting of rights to 
foreigners equal to those of a citi- 
zen is not always sufficient. To in- 
sist that “preferential treatment” 
cannot be granted because to do so 
would be an invasion of sovereignty, 
would be to insist on a logical di- 
lemma, for a sovereign is presumed 
to exercise its prerogative for the 
welfare of the country; and if “pref- 
erential treatment” be necessary to 
attract sufficient capital from abroad 
that the general welfare may be in- 
creased thereby, the right is denied 
to sovereignty to increase the general 
welfare and otherwise to govern as 
best it can. 

Generally, this plea of sovereign- 
ty may be considered as a mere na- 
tionalistic slogan for the purpose 
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of not meeting necessary conditions 
under which foreign investment may 
be mate possible. Sovereignty must 
mean the right and correlative duty 
of a government to govern for the 
benefit of the governed and that 
government that creates conditions 
within itself under laws there en- 
forced so as to further the economic 
advantages of its citizens is a better 
government than one that does not. 

Do not all agreements between 
nations mutually controlling their 
national actions limit their sov- 
ereignty? Otherwise why should a 
treaty be the supreme law of the 
land? Does not membership in the 
United Nations tend to restrict the 
complete freedom of action? Should 
a United States of Europe be formed, 
would it not be necessary for each 
nation to give up part of its sov- 
ereignty? 

The United States, not only in 
theory as expressed by Marshall, 
but practically has shown this plea 
of impossibility in treating foreign 
property differently from its own 
to be without foundation. The Unit- 
ed States has granted extraterritor- 
iality, in the interest of securing 
friendly foreign relations and hope 
of accord. That the most spectacular 
incident by which this was done has 
failed but serves to point to the diff- 
iculty, not in sovereignty, its exer- 
cise or impairment, but in lack of 
agreement on the fundamental con- 
ditions under which trade and in- 
tercourse may be carried on. 


U. S. Recognized Soviets 

To Secure Mutual Advantages 

In 1933, the United States Govern- 
ment sought earnestly to settle diff- 
erences between itself and the U. S. 
S. R., 1 and to open the two coun- 





9. 80th Congress, 2d Session, Senate, Executive 
E., Treaty of Friendship, Commerce and Navigation 
with the Italian Republic. Message from the Presi- 
dent of the United States, April 14, 1948. 

10. After the successful Bolshevik revolution, the 
name by which the country of Russia was to be 
known was changed from time to time. The official 
name now is the Union of Soviet Socialist Republics. 


11. Establishment of Diplomatic Relations with 
the Union of Soviet Socialist Republics, Department 
of State Publication 528, European and British 
Commonwealth Series 2 (New Series) Eastern Euro- 
pean Series, No. 1 (Old Series). 

12. Declaration by President Wilson, August 1Y, 
1919; Declaration of Secretary of State Bainbridge 





tries to the mutual advantages of 
friendly intercouse. To accomplish 
these ends, which is one of the pur. 
poses of the exercise of sovereign 
rights, the United States in 1933 
recognized the U. S. S. R. both de 
facto and de jure.1! It had not 
previously recognized that govern- 
ment in fact (de facto) as the gov. 
ernment of Russia or as its de jure 
government. By the revolution of 
1917 private property was abolished 
in the Soviet Union. Under decrees 
all private property, including 
American property and that of othe: 
foreigners, was seized without com- 
pensation. Russian corporations 
their property 
confiscated. From the time of the 
revolution until 1933 our Govern- 
ment had adopted a policy of posi- 
tive nonrecognition. !2 Our Govern- 
ment had 


were nationalized, 


during all this time 
recognized as the de jure govern- 
ment the provisional government 
of Russia, sometimes called the 
Kerensky government; although it 
was manifest that this government 
had no control (was not a de facto 
government) over any part of the 
territory. Nevertheless, diplomatic 
representatives of that regime were 
here accorded diplomatic status. In 
the meantime and before recogni- 
tion, Soviet Russia made efforts by 
suit to secure the property of na- 
tionalized corporations that were 
within the United States, but was 
met with two objections: one, a 
lack of recognition by the United 
States Government. An_ unrecog- 
nized government has no legal ex- 
istence and within the United States 
may not sue. 1% The Court of Ap 
peals of New York laid down the 


(Continued on page 883) 
Colby, August 10, 1920; Declaration of Secretary 
of State Charles E. Hughes, March 20, 1921; May 
1, 1922; March 21, 1923; June 19, 1923; Declara- 
tion of Secretary of State Frank B. Kellogg, Apri! 
14, 1928. Secretary of State, Charles E. Hughes in 
rejecting trade proposals of the Soviet Government 
made an official statement on March 20, 1921, in 
which, among other things, he said: ‘Production 
is conditioned upon the safety of life, the recogni- 
tion by firm guarantees of private property, the 
sanctity of contract and the rights of free labor.’ 
Also Frank B. Kellogg, April 14, 1928 

13. Penza, 277 Fed. 91; Rogdai, 278 Fed. 294 
Russian Socialist Federated Soviet Republic v. C 
brario, 235 N.Y. 255; Preobazhensky v. Cibrario 
192 N.Y.S. 275. 
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The President's Annual Address: 


American Liberalism at the Crossroads 


by Harold J. Gallagher + President of the American Bar Association 


® Speaking to the members of the American and Canadian Bar Associations at their 


joint Annual Meeting in Washington on the day after Constitution Day, President 


Gallagher said that America stood at the crossroads of true liberalism and the so- 


called liberalism of those who preach a service state. The Annual Address is delivered 


by each President of the American Bar Association at the end of his term of office 


in accordance with the mandate of its organic law. 





® This is the seventy-third Annual 
Meeting of the American Bar Associ- 
ation. As one looks back over its 
record of almost three-quarters of a 
century, it will be recognized that 
the greatest opportunities of the 
legal profession are before us. This 
is because the problems which con- 
front us are more numerous and 
complicated than ever before. The 
history of the American Bar Associ- 
ation is a record of substantial 
achievement in public service. In 
the discharge of its responsibilities 
it has measured well up to what the 
people have a right to expect from 
the legal profession. 

Of the purposes of the American 
Bar Association stated in its Con- 
stitution the most fundamental is 
to uphold and defend the Constitu- 
tion of the United States and to 
maintain representative government. 
Nothing is more important than 
this for the protection of our liber- 
ties, particularly at this time when 
our institutions are in such serious 
danger. We should take note that 
today we commemorate the one-hun- 
dred sixty-third anniversary of the 


adoption of the Constitution of the 
United States, which occurred on 
September 17, 1787. When the Fed- 
eral Constitutional Convention be- 
gan its deliberations, Benjamin 
Franklin said, “The institutions of 
this country are dependent upon the 
public spirit of the legal profession.” 
To uphold those institutions is one 
of the important tasks before the 
organized Bar of the United States. 

The past twenty years have wit- 
nessed substantial, we may even say 
revolutionary, changes in the powers 
and functions of our Federal Gov- 
ernment. The Supreme Court has 
held that the Federal Government 
has powers which for more than a 
century no one supposed it had. In 
so holding, it was required to reverse 
many of its own previous decisions. 
The changes effected have threat- 
ened both our system of free enter- 
prise and the form of our govern- 
ment itself; the power of the states 
has been greatly reduced and the 
liberties of the people endangered 
by the breakdown of representative 
government and by the destruction 
of local self-government due to the 


shift of power from the states to the 
Federal Government. What was 
once a federal union of states has 
been largely superseded by a cen- 
tralized national government of un- 
limited power. 


Fundamentals of Americanism 

Must Be Stressed 

At the time that these changes are 
being made, we are faced with the 
conflict of ideologies raging between 
the Soviet Union and the United 
States and other western powers. 
The American Bar Association, 
long ago, registered its warning to 
our people of the grave danger of 
communism and of its serious and 
predatory threat to our way of liv- 
ing and our system of free govern- 
ment. No one here doubts that com- 
munism is a powerful and ruthless 
conspiracy to destroy democratic 
government and the liberties we cher- 
ish. Yet the communists advocate 
their policies in the name of de- 
mocracy and liberalism. With these 
dangers facing us from within and 
without, traditional American lib- 
eralism seems to be at the crossroads. 
It is well therefore to consider some 
fundamentals. 

At the time of its adoption, our 
Constitution marked the high tide 
of the world’s liberalism in govern- 
ment. It combined a fine expression 
of a true spiritual idealism regard- 
ing the rights of man, with provi- 
sions which secured an equitable 
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division of the blessings of liberty 
among the people. To the Founding 
Fathers, it was clear that man is a 
creature of God and that his innate 
and essential dignity requires the 
recognition of his free individuality. 
Man is not to look for his rights 
or for his abundance to the State. He 
has them within himself. Long be- 
fore, Milton had said, “Our liberty 
is not Caesar’s. It is a blessing we 
God Himself. 
It is what we are born to. To lay 


have received from 


this down at Caesar’s feet, which 
we derived not from him, which we 
are not beholden to him for, were 
an unworthy action and a degrading 
This 


philosophy of government appeared 


of our very nature.” same 


near the words of the 


Declaration of Independence: “We 


opening 


hold these truths to be self-evident, 
that all men are created equal, that 
they are endowed by their Creator 
Rights, 
that among these are Life, Liberty 


with certain unalienable 
and the pursuit of Happiness. That 
to secure these rights, Governments 
are instituted among Men, deriving 
their just power from the consent 


of the governed.. Man, as the 
ultimate sovereign, creates and _ is 
the master of his government. He is 
a citizen and not a subject. 

When the Constitution was draft 
ed, this issue of the liberty of the 
individual as against the supremacy 
of a coercive state had been success 
fully fought out in our Revolution 
ary War on the battlefield and dur- 
ing the centuries-long struggles of 
the English people to establish their 
This 
background and basis for the foun- 
These 
struggles were ideological conflicts. 


liberties. history made the 


dation of our Republic. 
Their goal was to establish individ- 
ual liberty as a reality. Which shall 
predominate—the divine right of 
kings, which means the divine right 
of the government, or the divine 
right of man? 


Historical Liberalism Is Deeper 
Than Modern Materialism 


Thus, the philosophy of govern- 
ment, expressed in our Declaration 
of Independence and carried into 
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our Constitution and Bill of Rights, 
had a spiritual foundation and came 
from the very soul of these people. 
The dignity and integrity of the in- 
dividual is a fundamental tenet of 
the Christian faith which has had 
its highest manifestation in ou 
system of government and way of 
living. Our 
was something much deeper than 


historical liberalism 
the materialism of the modern in 
tellectual, who lays false claim to 
liberalism and who is able to accept 
the fruits of great historic move- 
ments without having to fight fo 
them. 


Fathers’ 


The 


tion of what man is explains many 


Founding concep 
of the provisions of the Constitution. 
Those which express the powers of 
the state are largely limitations upon 
the Government’s power to interfere 
with the citizen. Our Constitution 
guarantees. to the people rights 
which constitute our basic freedoms, 
freedoms which no totalitarian state 
gives to its citizens:—the right to 
the liberty and to the security of the 
individual person; to equal treat 
before the 
of religion, of thought and of speech; 


ment law; to freedom 
to assemble peaceably and petition 
for the 


criticize the government; to 


redress of grievances; to 
own 
property; to contract about their 
own affairs; to manage and operate 
any legitimate enterprise; to buy 
and sell in a free market so long 
as this freedom does not conflict 
with the public interest; to be pro 
tected against unreasonable search 
and seizure of person and property; 
to be protected against double 
jeopardy, and from being compelled 
to give testimony in a criminal case 
against themselves, and from being 
deprived of life, liberty or property 
without due process of law; and to 
be secure against government’s tak- 
ing property for public use without 
just compensation. These provisions, 
written both into the Constitution 
and the Bill of Rights, gave recogni- 
and_ divine 
dignity of man. They were the re- 
sults of the experience of the people 


showing the need for 


tion to the human 


provisions 


to safeguard man’s individuality 
against a coercive government. As 
Woodrow Wilson, the great liberal 
and historian, said: “Liberty has 
never come from the government. 
Liberty has always come from the 
subjects of it. The history of liberty 
is a history of limitations of govern 
mental power, not the increase ol 


it. 


Five Plain Characteristics 

of Our Government 

Our Government, with such a back 
ground, has certain plain character 
istics: 

First: It is not authoritarian. The 
Constitution establishes no final seat 
of authority in any man or position 
It contains a carefully worked out 


system of checks and balances ce 
signed to secure the liberty of every 
man. 

Second: It protects minorities 
The drafters were familiar with past 
political experience and knew the 
dangers of majority rule, under the 
democratic form of government, to 
the freedom of those in minority 


The 


mocracies were well known and had 


groups. abuses of pure de 


been commented upon by students 
of government as early as Plato. In 
order, therefore, to insure liberty, 
a representative and republican, not 
a purely democratic, form of gov 
ernment was established. 

Third: 


ernment, 


It protects local self-gov 
The colonists had always 
objected to the denial of the right 
of local government by the British 
Crown. Local government is an es 
sential of self-government. There 
fore, the functions of local govern 
ment were carefully preserved ex 
cepting in those fields which are 
essentially national. 

Fourth: It 
enterprise system. The free entei 


contemplates a_ free 


prise system is necessarily the natural 
expression of the fundamental free 
dom of man to express the fullness 
of his being. He was not to be de 
prived of the opportunities of his 
freedom and industry. Citizens are 
the slaves of the state if they depend 
upon its will for their means of life 


Consistently, the Constitution con 
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\ins provisions protecting the fruits 
of man’s labor. These were of the 


verv heart of his freedom. 


Fifth: It contemplates individual 
responsibility for personal economic 
security. Under this conception of 
freedom, it is intended that man 
look for his economic security to the 
tbundance which is the natural 
product of his own untrammeled 
liberty, intelligence and work. ‘The 
colonists had made their choice be 
tween liberty and security. They 
had established a home in the wilder- 
ness of an unexplored continent 
where there was complete freedom 
from social or political limitations 
but littke other security. The free 
enterprise system, which is inher 
ently a system of risk, thus became 
. fundamental which has permeated 
\merican life ever since. For man’s 
welfare, the Founding Fathers re 
lied not on the government but on 
man’s God-given, individual re 
sponsibility, intelligence and indus 
try under the stimulus of freedom. 
It was by no means inappropriate 
that the words “Liberty” and “In 
God We Trust” were inscribed upon 
our coinage although it is the very 
svmbol of material wealth. 


Certain Groups 

Would Impose Socialism 

So designed, this nation has pros 
pered materially. It has been a lead 
er among nations in its high pro 
ductivity of wealth and in_ the 
breadth of its distribution among 
its people. At the high tide of that 
abundance we are witnessing, how 
ever, great activity by certain groups 
of our people toward reversing these 
traditional concepts. This attack is 
part of a world-wide swing toward 
socialism. The danger to our liberty 
rom the military and political efforts 
of Russia to rule the world in the 
name of communism has now been 
made entirely clear to our people. 
But our danger from within is more 
subtle, is littke understood by most 
of our people, and is, therefore, 
more of a threat to our liberties. I 
refer to the trend away from out 


\merican liberalism indicated by 


the centralization of power in the 


Federal Government and the cor 
responding loss of local self-govern 
ment, the breakdown of representa 
tive government of the type con 
templated by the Constitution, the 
attempted substitution of socializa- 
tion in the place of our free enter 
prise system, and the growth of what 
is often referred to as the welfare 
state, but which more appropriately 
should be called the service state. 
Observe the changes: 

(1) Instead of self-government 
being insured by the maintenance 
of local government, we are witness 
ing the twilight of the state govern 
ments. In our lifetime, the Federal 
Government has been converted 
into the major power in the lives of 
our people. The Federal Govern- 
ment has taken control of the im 
portant phases of the conduct of 
lscai and intrastate business, trans 
portation, finance, production and 
distribution. An absentee centralized 
government has thus been substitut 
ed for local self-government. Great 
responsibilities have been vested in 
a central state which is already 
heavily burdened, and which has a 
bad but clearly deserved reputation 
for inefficiency and extravagance. 
Ihe eligible voters in the last elec- 
tion were so uninterested in its op 
erations that only 50 per cent ol 
them voted. 

Ihe representatives of the states 
in the Congress are very willing, 
and we might say eager, to support 
vhat would speedily be recognized 
ind avoided as a consistent policy 
of extravagant spending if made 
by the states, but which does not 
appear extravagant when done with 
federal funds. But federal funds are 
drawn directly from the people of the 
several states, largely through the 
income tax. This extravagance must 
be paid for through such taxes. The 
tax is on the industrious citizen, 
and the wage-earners. It falls heavi- 
est on the man who works with his 
hands, the artisan, the farmer, the 
skilled laborer; all of whom must 
be taxed, and heavily, to provide 
federal disburse- 


funds for these 


ments. 


There are enough rich in- 
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dividuals and corporations to pay 
only a small part of the cost. It is 
the plain man who in reality pays. 
People lose their capacity for self 
government by failing to govern. 
If we are to continue to enjoy self- 
government in these United States, 
the people must again resume the 
burden from which they have sought 


to escape. 


(2) Observe the trend away from 
individualism toward socialization. 
Although the Founding Fathers cer- 
tainly never intended to create a 
government designed to engage in 
private enterprise, it is plain that 
our Government is turning from a 
system based upon the energies of 
individual men to a system based 
on his socialized efforts. As an il 
lustration, the Federal Government 
proposes to duplicate the existing 
capacity of the private electric gen 
The 
effect of this program on _ private 


erating plants. discouraging 


enterprise is plain, particularly 
when it is projected against a back 
ground of other socialization proj 
ects, including the Tennessee Valley 
and Columbia River developments, 
the socialization of medicine, the de- 
clared intention to secure authority 
from Congress to build government 
steel mills, and such comprehensive 
planned economy programs as the 
Brannan agricultural plan. Neces- 
sarily, such systems of planning re- 
quire central control to the exclu- 
sion of the right and initiative of 
the individual. Necessarily, they in- 
volve the denial of free markets, 
free enterprise and economic free- 
dom. 


(3) We have moved rapidly in 
the direction of the service state. In 
Britain, the service state was used 
as.a prelude to the more serious 
forms of socialization. In this coun 
try, we are now engaged in an ex 
ploitation of the idea of the service 
state, designed to give material good 
to certain restricted groups of our 
which great 
power—the veterans, labor, the farm- 


people have voting 
ers and those groups of voters who 
will benefit specially by socialized 
medicine, the federal subsidization 
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of education, old-age pensions, hous- 
ing legislation, employment insur- 
ance and so on. Many of these things 
are good in and of themselves. But 
man is thus induced to look for his 
good to the socialized 
action of the state, whereas it should 
be found in an economy which pre- 
serves the individuality of man, and 
encourages him to rely upon the ex- 
ercise of his own skill, energy and 
talent for his personal advancement 
and individual prosperity. 


material 


Socialist Theory of Government 

Is Denial of True Liberalism 

Edmund Burke said “People never 
give up their liberties but under 
some delusion”. Therefore, they 
resort to delusion who seek to take 
away the liberties of the people. It 
is important to observe that general- 
ly the changes, which put emphasis 
on the socialized, not the individual, 
efforts of man, are proposed and de- 
fended on the ground that they are 
an expression of what is said to be 
a true “democracy”. This conception, 
however, was repudiated by the 
drafters of the Constitution. These 
changes are also declared to be an 
expression of a modern “liberalism”. 
But this so-called liberalism is not 
only a denial of the liberalism under 
which the Constitution was drafted 
but a denial of true and fundamental 
liberalism. 

The word “democracy” has more 
than one meaning. In a _ political 
sense, it signifies a government de- 
signed to depend fully on the rule 
of the majority. In the social or 
economic sense, it means equality 
of social or economic status. It was 
not discussed in either sense in the 
historic documents defining the 
nature of our own Republic. 

As I have said, the Government 
of the United States was set up not 
as a democracy, using the word in 
the political sense, but as a republic. 
The founders of the Government 
knew the danger to minorities from 
majority action in a fully democratic 
government. It is always the minor- 
ities which are prejudiced. In their 
care to protect the freedom of man 
from his government, the founders 
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intended to safeguard against this 
danger. No one would question that 
the New England town meeting type 
of pure democracy is ill adapted to 
our governmental needs, but that we 
must depend upon representatives 
duly elected by the eligible voters. 

The Constitution did not attempt 
to create economic equality by a 
democracy. It is true that the Decla- 
ration of Independence declares 
that all men are created equal. But 
it was a standard of political, social 
and economic opportunity that the 
Declaration stated. It did not pur- 
port to command that the wealth 
be shared equally. Individuals 
necessarily reflect different ancestry, 
environments and training, and 
these differences produce inequali- 
ties in capacities and skills. Under 
a system of political equality, by 
which the free play of man’s indi- 
vidual intelligence and _ industry 
were fully protected, it contemplated 
that the natural products of man’s 
capacity and energy would be his. 
Its heart was individual liberty, not 
a socialized status. The Constitution 
fully protected property rights and 
intended to safeguard every man in 
his right to retain the fruits of his 
own individual effort. 


Modern “‘Liberals” 

Want Economic Equality 

The modern “liberals”, 
however, have adopted a material- 
istic concept of liberalism and a 
concept of democracy in the ec- 
onomic sense. They say that “social 
justice” requires action by the Gov- 
ernment to create economic equali- 
ty. They, customarily, place what 
they call “human rights” above 
property rights even though the 
right to own and hold property is 
one of the most precious of human 
rights. The service state is a natural 
implement of the materialistic lib- 
eralism. Social legislation to provide 
services at government expense to 
certain classes of the population has 
a common and very strong appeal 
because of its material beneficence. 
On the surface, it promises material 
good. Nevertheless, the dangers of 
the service state, as an instrument 


so-called 





of materialistic liberalism should 


be obvious. 


The proposal to equalize men 
from a material standpoint involves 
the limitation of the liberty of other 
men, where it is accomplished by 
taking wealth from those who have 
and giving it to those who have not. 
Legislation designed for such pu 
poses is essentially discriminatory 
when it confers benefits or privi 
leges upon certain favored groups, 
at the expense, directly or indirect 
ly, of other groups. Such legislation 
violates in spirit the provisions of 
the Bill of Rights which guarantees 
to all persons equality before the 
law. If this kind of legislation is to 
meet that test, it should not coerce 
or discriminate between the differ- 
ent groups of citizens. 


I do not suggest that the Govern 
ment, as well as private enterprise, 
has no functions to perform in mat- 
ters broadly categorized as “wel- 
fare”. Society should protect the un 
fortunate persons who are unable 
to rely upon themselves through 
the accident of physical or mental 
disability or personal disaster. But 
this does not require that where 
such welfare measures are justified 
they shall be undertaken by the 
Federal Government, rather than by 
the states or within the framework 
of the free enterprise system. Gov 
ernment should 
spread among persons well able to 
stand on their feet 
be the master of their own destinies 


bounty not be 


own and to 
The people can be broken morally 
by such schemes, which substitute 
subservience for self-reliance. A 
healthy man needs no crutches. 
Through their use his limbs will 
wither. Where private enterprise can 
provide the security called for, it 
will embrace the opportunity. 

Of course, individual liberty may 
not remain absolutely unrestrained 
No one today would say that the 
old doctrine of laissez faire should 
be tolerated. We are all aware ol 
the corruptive influence of powe! 
on persons and organizations. Wé 
have seen abuses flow from large 
aggregations of 


corporate powel 
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When such corporations refused to 
use self-restraint, has 
properly enacted antitrust laws or 
other regulatory legislation employ- 
ing restrictive power. And paradoxi- 


Congress 


cally we have seen that restrictive 
power itself grow hugely until in 
some instances it is a choking threat 
to free enterprise. As a people, we 
are not mature enough to eliminate 
all restraints upon individual free- 
dom. But again there is a vast dif- 
ference in restraint and control. Here 
the function of the government is 
in limitation and not in the com- 
plete regulation which essentially 
is control. Control is but a few paces 
short of pure socialism and is a far 
cry from our heritage of true liber- 
alism. 


Free Enterprise Produces More 

Than Service State 

I do not propose any limitation on 
the abundance of the product of in- 
dustry which is to be distributed to 
our people. The great volume of 
that abundance is one of the won- 
ders of the world. I am considering 
here not ends but means. The ques- 
tion is not whether the distribution 
of abundance shall be reduced. The 
question rather is how it shall be 
provided—by the through 
socialism or within the framework 


state 


of the free enterprise system. Where 
shall the emphasis be—on the free- 
dom of 


individualism or on the 


limitations upon individualism 
which are the heart of socialization? 
Che free enterprise system in Amer- 
ica, in point of its productivity and 
the distribution of the bounties of 
that abundance to the public, is 
without parallel in human experi- 
ence. All experience indicates that 
a governmental system of produc- 
tion will not equal it in productiv- 
ity. Within the framework of the 
tree enterprise system and without 
striking down human liberty, free 
enterprise is capable of producing 
a greater measure of bounties than 
\ service state can provide. 

It is significant that the basic 
philosophy of our Government with 
its emphasis on spiritual values has 
manifested itself in such a measure 





of material prosperity. Our country’s 
use of the free enterprise system is 
a way to attain a goal. The goal is 
not the free enterprise system. This 
goal is not really materialistic. The 
purpose is the full development of 
man. The spiritual aspects of free 
enterprise may not be recognized 
by all businessmen. But whether 
recognized or not, it is clear that 
the fundamental of the American 
system is, and always has been, this 
spiritual freedom of man. The effort 
of today’s materialistic liberals is 
to make material welfare the pur- 
pose of our nation’s being at the 
expense of freedom. This is a per- 
version of the American ideal. 
People naturally liberty. 
They will surrender liberty only 


love 


through misunderstanding. I do not 
believe that the departures from 
our traditional position, which the 
law makers have made, represent an 
understanding choice by the people. 
The people have not understood. 
The departures have been made 
under the impact of the severe de- 
pression of the 1930’s and of the 
world war, when the stress was upon 
haste and upon temporary and 
emergency conditions. In some in- 
stances they reflect, furthermore, 
the selfishness of individuals and 
organized pressure groups. The 
prime purpose of too many people 
has been to get something out of 
the state in subsidies, bonuses and 
government aid of one sort or an- 
other for special groups. Too few 
have been trying to protect the na- 
tion against such selfish demands. 


Preservation of Liberty 

Requires People's Understanding 
Under an absolute government, it 
is not necessary for the people to 
understand; but the preservation of 
liberty requires the light of under- 
standing. Consequently, it is vital 
that every citizen of our Republic 
fully understands the fundamentals 
of our representative form of gov- 
ernment and the principles necessary 
to the retention of the freedom of 
the individual. Without such knowl- 
edge, the citizen cannot intelligently 
determine whether or not the poli- 
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cies which are pursued by his repre- 
sentatives in the government will 
lead to the destruction of our form 
of government and the loss of basic 
freedom. 

Our fundamental liberties today 
are accepted as commonplace. This 
is because many people do not know 
how those liberties wexe won. To re- 
tain our freedom, we must under- 
stand it. We must want to retain it 
and be willing to make all sacrifices 
necessary to that end. We must not 
take freedom as something that is 
free—that is, guaranteed to us for- 
ever without our own continuous 
effort. Such complacency can lead 
only to our own destruction. Law- 
yers should be the last to forget that 
not only eternal vigilance but eter- 
nal effort is essential for the preser- 
vation of Liberty. As Woodrow Wil- 
son said, “No more vital truth was 
ever uttered than that freedom and 
free institutions cannot be long 
maintained by any people who do 
not understand the nature of their 
own government.” 

There is no present danger of a 
sudden collapse of our country as a 
free country. Freedom is not lost by 
a sudden breaking of the govern 
mental structure. It is destroyed by 
an imperceptible nibbling away ol 
one essential of liberty after another, 
each nibble seemingly, at the time, 
innocuous. It is a gradual process 
and extends over a long period of 
time. It is like the fall of a great 
oak. In outward appearance, the 
tree has great strength, and when it 
falls, in what seems to be a moment 
of great stress, it is actually the cul- 
mination of the slow and imper- 
ceptible deterioration of the years. 

On every possible occasion, we 
lawyers, therefore, should expound 
fearlessly the principles of the true 
liberalism written into 
This requires 
courage, perserverence and a strong 


American 
our Constitution. 
faith in that liberalism. Some law- 
yers feel that the political stream is 
running too strongly towards some 
form of collectivism to be halted. 
Many think that the problem is so 
big that their individual efforts are 

(Continued on page 879) 
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Highlights of the Annual Meeting: 


September 18-22, 1950 


® The joint Annual Meeting of the 
American and Canadian Bar Associ- 
ations opened officially in Washing 
ton on Monday, September 18. At- 
tending were over 3200 members of 
the Bench and Bar of the United 
States and about 1000 of their breth- 
ren from the great commonwealth to 
the north. This year’s meeting was 
different, not only because it was the 
first conclave of the lawyers of the 
two English-speaking nations of 
North America, but also because the 
members met in a time of world 
crisis. Again and again the prom 
inent both 
who addressed the various meetings 


lawyers of countries 
pointed out the significance of the 
joint meeting of the members of the 
legal profession of two neighboring 
nations with common traditions of 
freedom and justice under law. 

This account is merely a summary 
of some of the most interesting and 
important portions of the joint meet 
ing. Later issues of the JouRNAL will 
carry the complete story of the An- 
nual Meeting. 

The joint Assembly sessions were 
held in Constitution Hall, under the 
shadow of the Washington Monu 
ment, and were presided over by 
President Harold J. Gallagher of the 
American Bar Association and by 
President Arthur N. Carter of the 
Canadian Bar Association. At the 
first session, the two presidents de- 
livered their Annual Addresses, Pres- 
ident Carter’s theme in his address, 
“Some Merits and Detects of the Ad 
ministration of Justice in Canada”, 
being chosen because of the recent 
abolition in Canada of appeals to 
the Judicial Committee of the Privy 
Council of the British Parliament. 
President Gallagher's address, print 
ed beginning at page 813 in this is 
sue, was an appeal for a reafhrmation 
of the constitutional principle of 
federalism. 

There were four other joint meet- 
ings of the Canadian and American 


818 American Bar Association Journal 


lawyers—Monday evening, Wednes- 
day afternoon, Thursday afternoon 
and Thursday evening, when 2862 
persons met for the Annual Din 
ner in the National Guard Armory. 
Among the prominent speakers at 
these various sessions were Secretary 
of Defense Louis Johnson, Leonard 
W. Brockington of Canada, Attorney 
General J. Howard McGrath, Sen 
ator J. W. deB. Farris, K. C., of 
Canada, Me. André Toulouse, Baton 
nier of the Paris Bar, and the Right 
Honourable Sir Norman Birkett ot 
the High Court of Justice in Eng 
land. 

The House of Delegates of the 
American Bar Association held five 
meetings in the Hotel Statler. 


House Names Officers 
for Year 1950-1951 

\t its first session, the House ol 
Delegates elected the following of 
ficers for the year 1950-1951: Cody 
Fowler of Florida, President; Roy 
E. Willy of South Dakota, Chairman 
of the House of Delegates; Joseph 
1). Stecher of Ohio, Secretary; Harold 
H. Bredell of Indiana, Treasurer; 
Walter M. Bastian of the District ol 
Columbia, member of the Board of 
Governors for the Fourth Circuit; 
Albert J. Harno of Illinois, membe1 
of the Board of Governors tor the 
Frederic M. 
Miller of lowa, member of the Board 


Seventh Circuit; and 


of Governors for the Eighth Circuit. 

Members of the Assembly elected 
five of their numbers to fill vacancies 
in the office of Assembly Delegate 
Hatton W. 
Sumners of Texas, Charles Ruzicka 
of Maryland, James D. Fellers of 
Oklahoma, W. J. Jameson of Mon 
tana and Robert L. Barton, Jr., ol 
Virginia were chosen from thirteen 


for three-year terms. 


nominees, 

Although the work of the House 
of Delegates and of the Assembly 
is usually counted as the most impor- 
tant work of an Annual Meeting, 
since it represents the official action 


of the American Bar Association, a 
great quantity of work is done in th 
many Section and committee meet 
ings which begin before the official 
convening of the Annual Meeting 
and continue throughout. It is im 
possible to give an account of all 
these meetings, but they should not 
be overlooked because it is their toil 
that results in recommendations and 
resolutions that are later acted upon 
by the larger bodies. 


During its sessions, the House ap 
proved appointment of a committee 
to codperate with Senator Kefauver 
and his committee of Congress which 
is investigating organized crime. Re 
quest for assistance from the Ameri 
can Bar Association was made by Sen 
ator Kefauver, and President Galla 
gher appointed Robert P. Patterson, 
former Secretary of War, as chairman 
of the American Bar Association's 
committee. Other members named 
were Howard L. Barkdull of Ohio, 
Walter P. Armstrong, Jr., of ‘Tennes 
see, Arthur J. Freund and Laurance 
M. Hyde both of Missouri, Philip S. 
Haberman of 
litha J. Laws of the District of Co 
lumbia. 


Wisconsin and Bo 


The House also adopted several 
amendments to the Constitution and 
By-Laws of the Association. Among 
the changes approved were a provi 
sion making the Chairman of the 
House of Delegates, instead of the 
President, the permanent presiding 
officer of the House; a provision add 
ing a Director of Activities to the ol 
ficers of the Association; and a provi 
sion making former Chairmen of th 
House of Delegates members of the 
House for each year following an An 
nual Meeting at which they are reg 
istered. Proposals to provide for a 
President Elect and to make th 
Chairman of the House of Delegates 
the presiding officer of the Board o! 
Governors were referred back to ap 
furthe: 


propriate comunittees for 


study and report. 
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In one of its most interesting ses 


sions, the House debated and eventu- 
illy passed a resolution favoring a 
constitutional amendment to give the 
Supreme Court of the United States 
appellate jurisdiction in all cases 
arising under the Constitution of the 
United States, both as to law and 
fact’. Such an amendment would 
eliminate Congress’ power to remove 
the Court’s appellate jurisdiction. 
Roberts of 


the Supreme Court appeared before 


Former Justice Owen J. 


the House to urge adoption of the 
resolution, and it was passed by a 
vote of 92 to 35. 

Che House also voted approval of 
a resolution supporting the Internal 
Security Act of 1950, the so-called 
Control Act”, 
was then pending before the Con- 


“Communist which 
eress. This resolution was introduced 
in the Assembly and was adopted by 
both the Assembly and the House. 


Fhe House also voted to adopt 
three other resolutions which had 
had prior Assembly approval. These 
authorized the President of the As- 
sociation to appoint a committee to 
study communist tactics and strategy 
and to recommend methods of deal- 
ing with them, supported the princi- 
ple of legal aid, and supported peri- 
odical filing of non-Communist aff 


davits by lawvers. 


Annual Meeting 
Is Not All Work 


Like all Annual Meetings, the Wash 
ington assembly was not all work. 
One of the most enjoyable parts of 
an Annual Meeting is the chance 
that members have to meet brothers 
in their profession from all over the 
United States at receptions, teas, 
dances and in informal parties in 
the suites of some of the members. 
This year, the presence of the Cana 
dians in Washington made the social 
intercourse even more interesting and 
enjoyable than usual. In the Ameri 
can Bar Association headquarters in 
the Statler Hotel, the Canadian Bat 
Association headquarters in the May 
flower and in the many other hotels 
in the national capital into which 
the lawyers crowded, the members 
of the two associations found time 
to spend sharing anecdotes of experi 
ences from their own practices and 


in discussions of common problems. 


There was also time to make tours 
of the City of Washington and to 
take trips down the Potomac River 
to Mount Vernon, the home of the 
first President. 


The Junior Bar Conference, the 
Section of Insurance Law, the Sec- 
tion of Public Utilities Law gave 
dinner-dances on Tuesday evening, 


September 19. Lack of space forbids 


Highlights of the Annual Meeting 


a listing of the many luncheons and 
dinners of other Sections and organi 
zations afhliated with the Associa 
tion. 

Some three hundred members ol 
the American Bar Association took 
advantage of their presence in Wash 
ington to become members of the 
Bar of the Supreme Court, which 
held a special session for this pun 
pose on Wednesday, September 20. 
Later that afternoon, Chief Justice 
and Mrs. Vinson received 4000 mem 
bers and their wives at the National 
Art Gallery. 

Che climax of the Annual Meeting 
was the Annual Dinner at the Na 
tional Guard Armory, Thursday eve 
ning, September 21. It was the largest 
Annual Dinner in the Association’s 
history, with 2862 American lawyers 
and their Canadian guests attending. 
At the dinner, Chief Judge Orie L. 
Phillips of the Court of Appeals for 
the Tenth Circuit was presented the 
\ssociation’s Gold Medal, the high- 
est honor within the power of the 
\ssociation to confer. The principal 
speakers at the dinner were Bruce 
Bromley of New York and The Right 
Honourable Sir Norman Birkett of 
the English High Court of Justice. 

Cody Fowler of Tampa, Florida, 
the new President of the American 
Bar Association for the year 1950- 
1951, was introduced and spoke brief 
ly to the assembled diners. 
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The Association's New President: 


Cody Fowler of Florida 


® The seventy-fourth President of 
the American Bar Association, Cody 
Fowler of Tampa, Florida, has been 
active in the affairs of the American 
Bar Association for over fifteen years. 
He served as member of the Board 
of Governors from the Fifth Circuit, 
1946-1949, as State Delegate in the 
House of Delegates, 1941-1944 and 
1944-1947, and was elected Assembly 
Delegate at the 1949 Annual Meeting 
in St. Louis. His varied interests are 
reflected in his membership on the 
\ssociation’s committees including 
the Committee on Judicial Selection 
and Tenure, 1936-1937, Committee 
on State Legislation, 1943-1944, Com- 
mittee on Admiralty and Maritime 
Law, on which he served as Chair- 
man, 1939-1942 and 1943-1945, and 
member of the Committee on Peace 
and Law Through United Nations, 
1949-1950. He has been active also in 
state associations 
through his membership in the Dade 


local and bar 
County Bar Association, the Tampa 
and Hillsborough County Bar Associ- 
ation and the Florida State Bar As- 
sociation, and was president of the 
latter in 1933, 

Mr. Fowler was born in Tennessee 
in 1892 and was educated at the Mis- 
souri Military Academy of Mexico, 
Missouri, Castle Heights School, Le- 
banon, Tennessee, the University of 
and Cumberland Univer- 
sity. He was admitted to the Tennes- 
see Bar in 1913 and to the Florida 
Bar in 1914. He is senior partner in 
the firm of Fowler, White, Gillen, 
Yancey and Humkey of Tampa and 


Missouri 


has maintained offices also in Miami 
since 1939. 

Mr. and Mrs. Fowler, the former 
Maude Stewart, have three daugh- 
ters, Betty (Mrs. Stanley P. Camp- 
bell), Maude (Mrs. Lee F. Pallardy, 


Jr.) and Cody, and grand- 


daughter. 


one 


In accepting his important office, 
President Fowler said in part: “The 
Bar the 
greatest organization of lawyers that 


American Association is 
ever existed. Never in the history of 
the world has there been an organiza- 
tion of lawyers of such strength and 
potentialities for leadership. Since its 
reorganization in 1936, the Associa- 
tion includes in its House of Dele- 
gates representatives of every state 
and territorial Association, and also 
representatives of many county and 
city throughout 
land. It therefore speaks for the 


associations our 
American lawyer. The constructive 
work that is carried on by our Associ- 
ation for the benefit of the profession, 
for the benefit of the individual, and 
more important, for the benefit of 
our country, is such that it has in- 
spired great numbers of our lawyers 
to give of their time and of their 
money in carrying out its programs. 
I do not believe that any organization 
has a right to have more pride in the 
type of outstanding Americans work- 
ing in and under its leadership than 
does the American Bar Association. 
I am proud to work in such company. 

“This nation was founded under 
the leadership of lawyers and they 
have constantly played a most prom- 
inent part in every branch of govern- 
ment, state and national. Today, 
more than ever before, there is a need 
for the leadership of the American 
lawyer. 

“Our nation is at war. The danger 
of a world conflict is ever threaten- 
ing, and for this we must prepare. 
Our Association stands ready as al- 
ways to support the war effort to the 
full extent of our ability. 

“We are faced with a constant at- 





tack upon our form of government 
and our American way of life from 
within by proponents of foreign 
ideologies. Our people must be made 
to recognize and appreciate this dan- 
ger. This can best be done by point- 
ing out the blessings that this country 
offers and by preaching and teaching 
the meaning and opportunities of 
democracy under a government of 
law. 

“There are also those who would 
abandon the system of free enterprise 
which has helped to make our coun- 
try the greatest nation the world has 
known and the hope of liberty-loving 
people throughout the earth. 

“The American 
representing the American lawyer, is 
faced with this challenge of the need 
for leadership. As the individual 
chosen to head this great Association, 
I can but accept the responsibility 
with appreciation, humility and 
realization of my shortcomings. I 


Bar Association, 


know I am strong only in my desire 
to serve the principles for which the 
American Bar stands. I shall devote 
all my efforts during the next year 
to the promotion of the objects of our 
Association. 

“There are many encouraging evi- 
dences that lawyers are awakening 
to the realization of their powers 
and responsibilities. This country 
has given us opportunities for success 
and happiness. We must dedicate 
ourselves to the preservation of those 
blessings for our children and for the 
children of succeeding generations. 
We must realize that only through 
unity have we strength. The aggres- 
sive help of all is needed. There is 
much for us to do.” 

The Association can look forward 
to a year of progress under the effec- 
tive leadership of President Fowler. 
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The Press Looks at the Lawyer: 


The Natural Defender of Our Constitution 


by Mrs. Peter Miller + Editor of the Washington Times-Herald 


® Mrs. Miller remarks that hers is the rare opportunity of talking to lawyers instead of 


listening to them. In an address before the Annual Conference of the Judges of the 
United States Court of Appeals for the District of Columbia and of the Judges of the 
United States District Court for the District of Columbia, she undertook to explain 


what the public thinks of the legal profession. This article, taken from that speech, 


calls upon the lawyers to exercise their rights and duties as the traditional defenders 


of the American constitutional system. 





Taft’s 
Lloyd, is one of many persons who 


® Senator journalist son, 
envies me this opportunity today. 
When he heard about it, he said, 
“How wonderful to be able to talk to 
lawyers for a change instead of hav- 
ing to listen to them”. 
Actually, I think | 


ever had so much free advice on a 


don’t have 
speech. Practically every member of 
the editorial staff of the Times-Her- 
ald has been gleefully dreaming of 
what he could do with the topic 
“What the Press Thinks of the Legal 
Profession”. 

And every time I have seen our 
lawyers, Louis Caldwell, Perry Pat- 
terson or Hammond Chaffetz, in the 
last few weeks they have looked at 
me almost as nervously as I have 
looked at them. Since they represent 
the legal profession to me, I guess 
they are prepared to take any derog- 
atory statements in this paper per- 
sonally. 

The only really helpful suggestion 
| have had came from a friend who 
suggested that I disregard the topic 
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entirely and talk about something 
I know something about. 

Really the only reason I can find 
for letting myself in so far over my 
head is that I can’t resist Judge Ste- 
phens. The only person I know of 
who doesn’t hold Judge Stephens 
in proper respect is Mrs. Stephens. 
I have the following example from 
a reliable source. 

The first time Judge Stephens ap- 
peared as a judge, back in Utah, his 
wife was in the audience. He walked 
in in his new robes feeling pretty 
pleased with himself and he parti- 
cularly swelled with pride as_ the 
Everybody 
Mrs. 
Stephens. The clerk fixed a beady 


court was asked to rise. 
rose—that is, everybody but 
eye on her and said “Madam, will 
you rise”. “Why should 1?” she said, 
“It’s only Harold.” 

Seriously, I would like to deviate 
from my topic to this extent. I 
honestly cannot think of myself as 
Tue Press. The best 
talk a little about what 
Bazy Miller thinks of the legal pro 


I can do for 


you is to 


fession, or rather, one facet of the 
legal profession. 


The 
today 


great concern in America 
is the preservation of our 


look at 


it, it should most particularly be 


form of government. As | 


the concern of two professions. One 
The 
code of our outfit is best stated in a 
McCormick: 
“The newspaper is an institution de 


is the newspaper profession. 


statement of Colonel 
veloped by modern civilization to 
present the news of the day, to foster 
commerce and industry, to inforni 
and lead public opinion, and to fur 
that check 
which no constitution has ever been 


nish upon government 
able to provide.” 

Some day perhaps I may have the 
pleasure of hearing Judge Stephens 
or some other member of this august 
group talk to the press on its re 
sponsibilities. But today it’s my turn 
to talk about yours. I am glad of 
an opportunity to do this because 
I firmly believe that the group which 
most particularly should be fighting 
for the preservation of our form of 
government is the lawyers. 


Lawyers Are Natural Defenders 

of American Constitutional System 
The natural and the only technical 
ly qualified defenders of the Amer 
ican constitutional system are the 
lawyers. Of the fifty-five men who 


Con 


vention, thirty-four were practicing 


attended the Constitutional 
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aw or had had legal training 
\mong them were five future associ- 
ate justices of the Supreme Court, 
sik past or future state attorneys 

ieral, three future federal judges, 
and one future Supreme Court Chiet 
Justice nominee. (I regret to say 
that there was only one journalist 
Ben Franklin.) 

(his 60 per cent legal conference, 
the Constitutional Convention, draft 
ed a plan for government which in 
vested authority in three distinct 
branches—the legislative, the execu 
tive and the judicial. Congress was 
to be made up of an upper and low 
er house—the lower with a two-year 
term, the upper with a six-year term, 
branch “vested in 
United States” 


was to have a four-year term. But 


The executive 


a President of the 


in Article III it says: “The judicial 
power of the United States shall be 
vested in one Supreme Court, and 
in such inferior Courts as the Con- 
egress may from time to time ordain 
and establish. The Judges, both of 
the supreme and inferior courts, 
shall hold their offices during good 
hehavior, and shall, at stated times, 
receive for their services, a Compen 
sation, which shall not be dimin 
shed during their Continuance in 
Office.” 

I do not belive that this predom 
inantly legal conclave, by removing 
the judicial branch of the Govern 
ment from vote-scrambling and by 
giving the judges a life tenure, were 
fixing themselves up a soft berth. 
| believe that, through their experi- 
ence and in their wisdom, they 
meant the judicial branch of the 
Government to be the moral guard 
ian of the Republic and the greatest 
saleguard of its preservation. 

Legal minds were not only at 
work on the drafting of the Constitu 
tion, but continued to play a leading 


} role after the Union was formed and 
} the Constitution put into effect. 


(Through their education in the 
structure of constitutional law, law- 
vers best understood our Govern 
ment and were looked to in their 
communities for explanation and 
interpretation. Lawyers were always 
the Fourth of July orators. They 


were the practical teachers of polit 


ical science in their communities. 


Lawyers Are No Longer Filling 
Their Natural Political Réle 


Today, with the Government more 
complex than ever before and with 
so many means of mass communica 
tion open to exponents of alien doc 
trines, it is than 


more important 


ever that the lawyers fill their role 


of interpreter and teacher. However, 


this is not the Today, the 


case. 
Fourth of July orators and com 
mencement addressers and Rotary 


and Kiwanis speakers are officers of 
the Chamber of Commerce, business 
men, politicians, bankers, advertis- 
ing executives and even newspaper 
people (who should definitely be 
read and not heard) . 

I am talking to you about this 
deplorable condition not because | 
because I 


blame you but want to 


impress upon you its seriousness, 
lest, in your modesty, you overlook 
you own importance. 


I fully 
least two important factors that are 


realize that there are at 
obstacles to our legal talent in ful 
filling their traditional position in 
the community. The first reason is 
that lawyers earn their living by the 
sweat of their brain. And in present- 
that 


must work hard for their bread and 


day America I know lawyers 
butter. Most of these other people 
who have become oracles have ad 
vertising agencies, house organs, 
public relations men and all manner 
of staff to aid them in their public 
work. Secondly, it is my understand- 
ing that the new crop of lawyers 
who are presently coming out of 
law school, are doing so in most 
cases without having had a proper 
historical foundation in the funda 
mentals of American jurisprudence. 
It seems that the law schools have 
lost all respect for the inalienable- 
rights philosophy of the Declaration 
of Independence and, hence, their 
attitude toward the American con- 
stitutional system has changed bas 
ically and ominously. 

To go back for a minute to our 
constitutional system. As you know 
limitations 


there are two kinds of 
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placed upon government which 
limit the activity of its every branch. 
They are the limitation of consti- 
tutional law and the limitation of 
the ballot box. Nowadays, the lim 
itations of law are rapidly melting 
away. No one probably knows this 
better than the gentlemen here today. 

In the field of public law the 
main question now is merely to de 
termine the meaning of the involved 
executive government directive, the 
Roval 


dress. Under present procedures it is 


\ncient Decree in modern 
always dificult and often impossible 
to challenge the power under which 
these royal decrees have originated. 
Nobody is made aware of the differ- 
ence between these and _ statutory 
law enacted by a legislative group 
after free, open debate—yet the de 
crees are law in their effect. This, 1 
feel, is the real threat to our Gov- 
ernment and one of which the 
American people have little know 
ledge or realization. 

It is too easy for the American 
public to feel secure in their free- 
dom of speech. Speech is still free 
in this country primarily due to the 
constant screaming of persons in 
my profession, whose business it is. 
Americans feel free if they can speak 
and write as they will,and if theycan 
vote freely. But they must remember 
that the ballot box is only one of 
the limitations on government. Gov- 
ernment is limited first by law and 
then by politics. 

We are all aware of the growth of 
strength in the executive branch of 
the Government. From this comes 
the infringement not only on the 
legislative branch, but the infringe- 
ment on the judicial branch, which 
I have just been discussing. 


Constitutional Convention Evolved 
Federal, Not National, Government 


One of the top legal-eagles of the 
Constitutional Convention was Wil- 
liam Paterson of New Jersey, who 
was an Associate Justice of the 
Supreme Court from 1793 to 1806. 
At the Convention Paterson dis- 
cussed the Virginia Plan. This plan 
would have provided for preponder- 
ant legislative representation from 
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the biggest states population-wise. 
Paterson said, “The idea of a na- 
tional government as contradistin- 
guished from a federal one, never 
entered into the public mind of any 
of [the people who sent us here}, 
and to the public mind we must 
accommodate ourselves. We have 
not power to go beyond the federal 


ecpeme .... 

Then he introduced the 
Jersey Plan, proposing a federal gov- 
ernment of the legislative, executive, 
and judicial branches. It provided 
for a single house, with the same 
number of representatives from each 
state. Eventually came the famous 
compromise between the two plans, 
providing for both kinds of repre- 
sentation. 


New 


Today we are becoming more and 
more a national government, and 
less and less a federal government. 

Another man who was exceedingly 
prominent at the Constitutional 
Convention was James Wilson of 
Pennsylvania. Wilson was also an 
Associate Justice of the Supreme 
Court—from 1789 to 1798. He was 
described as being “with the possible 
exception of Madison, one of the 
deepest thinkers and most exact 
reasoners. He displayed an ampli- 
tude and profundity of view in mat- 
ters of constitutional theory which 
placed him in the front rank of 
political thinkers of his age”. 


Don’t you like that phrase “polit- 
ical thinkers”? Wilson was original- 
ly a land lawyer in the Western 
Pennsylvania frontier. By 1770 he 
had written a pamphlet called Con- 
sideraiions on the Nature and Ex- 
tent of the Legislative Authority of 
the British Parliament. In tracing 
the constitutional lines in which the 
colonies should legally acknowledge 
the power of Parliament, he came to 
the conclusion that none existed. 
In this pamphlet, he got a scoop 
on the commonwealth idea—to each 
colonial set-up its own parliament, 
but all sovereignty to the King. 


By that critique of the constitu- 
tional concept, he also presaged the 
concept of unconstitutionality and 
what was to become the “judicial 
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review” doctrine so peculiar to the 
United States. 

There are many more fine exam- 
ples of the legal mind at work on 
the founding of our Government in 
the musty history of your predeces- 
sors, but citing of cases is your busi- 
ness and you doubtless know all this 
far better than I. 


Dictatorship of Mob 
ls Dangerous 
Those early “political thinkers’ 
based their safeguards of personal 
liberty on law. They realized that 
despotism in any form meant un- 
limited government, which in turn 
is prohibitive of freedom. In the 
past decade we have learned to fear 
dictatorships such as Hitler’s and 
Stalin’s. But I feel we should observe 
more closely the unlimited powers 
of government in England and take 
warning. For there they still have 
considerable freedom of speech and 
freedom of the ballot box, and yet 
the constitutional and political con- 
dition of the English people today 
is almost as abject as that of those 
peoples living under dictatorship. 
The British Parliament has had 
absolute control ever since the Revo- 
lution of 1688 but it is only recently 
that that Parliament, under the 
terrible influences of alien doctrines, 
has exercised its full power with al- 
most no restraint. Parliament is now 
fully demonstrating in England that 
the ballot box without sufficient 
legal constraint is an inadequate 
safeguard of human liberty. 
England today is demonstrating 
exactly what the framers of our 
Constitution so wisely tried to avoid 
when they formed this country into 
a republic instead of a democracy. 
They were as afraid -of.mob rule as 
they were afraid of the despotism 
of a single ruler or clique. In many 
respects it is worse, because some- 
times a despot may be benevolent 
but a mob never is. Aristotle said 
that the best form of government 
was that of a benevolent despot, but 
since you could not insure his benev- 
olence it is better to have a republic. 
Certainly the ballot box is not 
sufficient protection of liberty and 








Mrs. Peter Miller is editor of the Wash- 
ington Times-Herald. The mother of two 


children, she is active in politics, news 
paper work and charitable work. 





certainly in our Constitution it was 
not meant to be. In the Declaration 
of Independence, in the Constitu- 
the constitutions of the 
states, there are natural and consti 
tutional rights of the individual 
citizen in addition to the rights of 
free speech and voting. In the Tenth 
Amendment to the Constitution it 
states: “The powers not delegated 
to the United States by the Consti 
tution, nor prohibited by it to the 
States, reserved to the States 
respectively, or to the people.” The 
Ninth Amendment states, “The 
enumeration in the Constitution ol 
certain rights shall not be construed 
to deny or disparage others retained 
by the people.” 

Of these two vital points in the 
Constitution, Clarence Manion, Dean 
of the Law School of Notre Dame 
says, “Both Amendments are cleat 
canons of Constitutional construction 
and for many generations they wer 
so regarded. Modern decisions, how 
ever, pay little or no attention t 
either of them. The drift is in the 
exactly opposite direction. That 
drift isn’t going to be reversed in the 
schools. The only group capable o! 
doing something about it is the prac 
ticing legal profession.” 

The American constitutional sys 
tem is on trial today as never before, 

(Continued on page 880 
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Martial Law in Hawaii: 


by Brahan Houston - of the Hawaii Bar (Honolulu) 


A Defense of the War-Time Military Governor 


® In the covering letter that accompanied his manuscript when it arrived at the 


Journal's office, Mr. Houston said that the military administration, which governed 


the Territory of Hawaii during most of World War Il, had become the target of all 


manner of criticism in law reviews and other legal journals. It seemed to him, he 


continued, that the Army's side should be told, and this article presents that side. 
Readers of the Journal will recall Judge Claude McColloch’s ‘Now It Can Be Told: 
Judge Metzger and the Military”, (35 A.B.A.J. 365; May, 1949), which gave another 
view of the whole problem of civil rights when they conflict with the judgment of the 


military in perilous times of threatened invasion. 





® On December 7, 1941, the Govern- 
or of Hawaii, under authority of 
Section 67 of the Hawaiian Organic 
Act quoted below, suspended the 
privilege of the writ of habeas corpus, 
declared martial law and called .up- 
on the Commanding General to pre- 
vent invasion. Duncan and White, 
both civilians, were tried and con- 
victed by military courts on March 
2, 1944, and August 25, 1942, re- 
spectively. Duncan was charged with 
violating a military order which 
prohibited assault on military or 
naval personnel with intent to re- 
sist or hinder them in the discharge 
of their duty. White was charged 
with embezzlement in violation of a 
Hawaiian statute. Both Duncan and 
White challenged the power of the 
military tribunals to try them by 
petitions for writs of habeas corpus 
filed in the District Court for Hawaii 
on April 14, 1944, and March 14, 
1944, respectively. The Government 
did not rely on the suspension of 


the writ of habeas corpus, the writ 
having been restored pending ap- 
peal. The Supreme Court in Duncan 
v. Kahanamoku and White v. Steer, 
$27 U. S. 304, 90 L. ed. 688, held that 
the military courts were without 
authority to try petitioners. 

The Court states petitioners’ posi- 
tion as follows: “The petitioners con- 
tend that ‘Martial Law’ as provided 
for by Section 67 (Hawaiian Organic 
Act) did not authorize the military to 
try and punish civilians .. .”. 

Section 67 is as follows: 

That the governor shall be re- 
sponsible for the faithful execution 
of the laws of the United States and 
of the Territory of Hawaii within 
the said Territory, and whenever it 
becomes necessary he may call upon 
the commanders of the military and 
naval forces of the United States in 
the Territory of Hawaii, or summon 
the posse comitatus, or call out the 
militia of the Territory to prevent 
or suppress lawless violence, invasion, 
insurrection, or rebellion in said Ter- 
ritory, and he may, in case of re- 
bellion or invasion, or imminent 


thereof, when the 


danger 
safety requires it, suspend the priv- 
ilege of the writ of habeas corpus, or 


public 


place the Territory, or any part 

thereof, under martial law until com- 

munication can be had with the 

President and his decision thereon 

made known. 

The Court says that if the Organic 
Act did not give the Armed Forces 
power to try petitioners, they: are 
entitled to their freedom, conclud- 
ing its opinion as follows: “The 
phrase ‘Martial Law’ as employed 
in that Act, [Organic Act] therefore 

. Was not intended to authorize 
the supplanting of courts by military 
tribunals . . .”. The opinion of the 
Court thus rests on the construction 
of Section 67, Organic Act of Hawaii, 
and in particular on the construc- 
tion of the term “martial law”, 
which the Court concedes to be ob- 
scure. It is pointed out in the 
opinion that Congress did not spe- 
cifically state what power the mili- 
tary might exercise under martial 
law. The court declines to consider 
the extent of power which the Act 
might have conferred on the mili- 
tary under conditions other than 
those prevailing in Hawaii, although 
Chief Justice Stone in a concurring 
opinion assumes that there could be 
circumstances justifying military 


trials of civilians. 

Section 67 was a war measure. It 
was war which the Section contem- 
plated and provided for. It was war, 
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therefore, that measured the mili 
tary’s duty and authority. It was 
attempted in the opinion of the 
Court to state the law relating to 
the military authority in question 
without describing the conditions 
under which the authority was ex- 
ercised and which measured the au- 
thority. The holocaust of the war 
is all but lost sight of in the Court’s 


opinion. 


Hawaii Expected Invasion 

After Pearl Harbor 

Hawaii was prostrate and paralyzed 
after the attack of December 7. The 
enemy had only to return to take 
the Islands and was expected hourly 
or next day, or next week or even- 
tually. The Governor threw up his 
hands and took a walk, or more 
formally, abdicated and requested 
the Commanding General t6 take 
over, making a clean sweep of all 
powers of government, including the 
legislative and judicial as well as the 
The Chiet 
formed by closing the courts. His 


executive. Justice con 
order recited that it was by direction 
of the Commanding General. The 
form of this direction is not clear. 
It was not an order. It was probably 
a precatory word from the Com 
manding General. In a memoran- 
dum to the Military Governor dated 
1942, the Chief Justice 


expresses approval of the Governor’s 


January 21, 


proclamation authorizing the Com- 
manding General to exercise the 
powers normally exercised by the 
judicial officers of the, Territory. 
If either the Governor or the Chiet 
Justice suggests that he acted under 
duress, it was the duress of impend 
ing annihilation, not of the Com 
manding General. The legislature, 
not being in session, was thereby 
saved. 

After December 7, 1941, the Tea 
After De- 


cember 7, the courts were closed. 


ritory had no governor. 


Such was the factual situation that 
confronted the Commanding Gener 
al when he entered upon adminis 
tration of martial law. With due 
respect to our fetish, “Cedant arma 
togae”’, “Let arms yield to the toga”, 


and in full recognition of the bad 
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odor in which the military finds 


itself in judicial decisions, what 


could the General 


have done under the circumstances 


Commanding 


short of taking complete charge ol 
the Hawaiian Islands? In the judicial 
vacuum, should he not have set up 
some kind of tribunal at least to 
liberate innocent suspects? 

It is pertinent to point out that 
Hawaii had been a hotbed of stri ¢ 
since the white man first set his 
foot on her shores. She had been 
and is the Emerald Isle of the Pacific. 
The transition from the Monarchy 
to the Republic to Territorial status 
was marked with defection and dis- 
sension. ‘The Hawaiian Islands are 
volcanic in origin and temperament. 
Business monopolies created and in 
turn dominated the  Territory’s 
economy only to find themselves in 
death grips with labor monopolies. 
The labor element was _ predomi- 
nantly Japanese. Although a healthy 
and robust community, Hawaii was 
lar from tranquil, if stable. Such 
was the community that fell into 
the hands of the Commanding Gen- 
eral. Its character merited the Gen- 
eral’s consideration in determining 
the nature and extent of his control 
over the Territory, On August 31, 
1942, he issued General Order No. 
133, which provided in part as fol 
| Hawaii's] 


and its economic resources must be 


lows: “Its manpower 


subject to a single ultimate control.” 


General's Concern 
Was Large Japanese Population 


The controlling consideration in 
the mind of the General was prob- 
ably the predominant Japanese pop 
ulation. There were 35,183 aliens, 
that is, citizens of Japan, who owed 
their allegiance to Japan, and 124,- 
351, most of whom were dual citizens, 
that is, citizens of the United States 
by birth and of Japan by parentage. 
These owed a divided allegiance to 
the United States and Japan. There 
were 159,534 Japanese of a total 
population of 426,654. 

Suppose at the outbreak of hos 
tilities there had been 159,534 citi 
zens of the United States on a small 
island in the Japanese chain, should 


we have expected them to be loyal! 
to the Emperor: 

Japanese had been imported to 
Hawaii as laborers. Importation o| 
labor from a foreign country unde: 
contract differs from slavery during 
the contract only in degree. Japa 
nese laborers in Hawaii were not as 
a whole happy in their lot. Labo: 
unions had caused agitation and un 
rest among them. 

Second-generation Japanese — in 
Hawaii emerged from the status of 
laborer. They were in all walks ol 
life. Because of their voting strength 
they were prevalent, if not predomi 
nant, in all departments of the gov 
ernment. 

Japanese served as jurors and 
would have served as jurors in trials 
ol Japanese saboteurs. 

The Japanese government had 
local collaboration in planning and 
mapping the attack of December 7 
on our ships and dispersed air fields. 
Ihese collaborators were probably 
still at large in the Islands a‘ter 
December 7. Japanese espionage 
agents had been apprehended in 
Honolulu before the war, of which 
the Commanding General must have 
had knowledge. It was impossible to 
identify and incarcerate all Japanese 
who may have been dangerous. 
Pear! 
Harbor Navy Yard did not permit 


The Commandant of the 


the hiring of Japanese civilians for 
work within the Navy Yard through- 
out the war’s duration, nor for some 
months before the war. 

Che government was suspicious of 
all Japanese, citizen or alien, resid- 
ing along the West Coast of the 
United 
them. 


States and _ incarcerated 


Strict Military Rule 
May Have Prevented Sabotage 


Ordinary caution prompted _ the 
Commanding General in Hawaii to 
assume and exercise vigilance and 
control over local Japanese. Because 
of their numbers and wide diffusion, 
military measures affecting Japanese 
necessarily affected the entire com 
munity and all departments of the 
When, as 


on, the Japanese proved to be harm- 


government. time went 
5 


















less, 
reas 
str 
and 
t10n 
the 
ol 

ani 
hav 
ane 
aidi 
of ¢ 
on 

of | 
The 
hav 
reas 
by 

fron 
mit 
the 
or 1 
the 


I 
thre 
ing 
Kal 
the 
thre 
par 
tant 
the 
ame 


J 
opil 
sup 
abo 
Stat 
kine 
post 
hav 
Just 
it se 
cem 
wer 
or { 
ese. 
to J 
had 
ing 
tere 
exe] 
Isla 
ven 
The 
ane 


sabc 







to 
1 ol 
der 
ing 
ipa 
t as 
bor 


un 


5s ol 









s ol 
eth 
Mi 


POV 


and 


rials 


had 
and 


- 





elds. 
ably 
i tel 
lage 
| in 
hich 
lave 
le to 


nese 


earl 
rmit 
_ for 
ugh 
ome 


is of 
esid- 
the 


ated 


the 
ii to 
and 
ause 
sion, 
nese 
com 
the 
went 
arm- 








less, the Commanding General may 
reasonably have thought that his 
strict supervision of the community 
and his discipline of the popula- 
tion through provost courts had had 
the intended result, among others, 
of restraining disloyal individuals 
among the Japanese. It would not 
have been human for all these Jap- 
anese to betray their Emperor by 
aiding his enemy, unless some form 
of compulsion were brought to bear 
on them. No more can be expected 
of a Japanese than an American. 
The Commanding General may 
have further thought and with equal 
reason that the relaxing of restraints 
by withdrawing military control 
from the government and by per- 
mitting civil courts to continue in 
the even tenor of their way would 
or might involve risk of danger at 
the hands of some of the Japanese. 


The Japanese problem continued 
throughout the war. The Command- 
ing General testified in Duncan v. 
Kahanamoku, supra, in 1944, that 
the probability of night attacks 
through the use of submarines and 
parties sent ashore to attack impor- 
tant installations was increased by 
the presence of disloyal individuals 
among the population of the Islands. 


Justice Murphy in his concurring 
opinion in Duncan v. Kahanamoku, 
supra, refers to what has been said 
about the Japanese as racism and 
states that the conscience of man- 
kind disclaims its use for any pur- 
pose, military or otherwise. It may 
have been racism in 1946 when the 
Justice thus delivered himself, but 
it seemed to be common sense in De- 
cember, 1941. The Justice says there 
were no acts of sabotage, espionage, 
or fifth column activities by Japan- 
ese. He might not have been able 
to make this statement if his views 
had been adopted by the Command- 
ing General. The reasoning is. in- 
teresting. The.Commanding General 
exercised control over the Hawaiian 
Islands, among other things, to pre- 
vent sabotage. by the Japanese. 


There was no sabotage by the Jap- 
anese. Therefore, the possibility of 
sabotage by Japanese was no reason 


¥ 


for military control. (It is painful 
to write these animadversions on 
the Japanese, including those who 
laid down their lives for the United 
States in the recent war. But they 
were soldiers and they would under- 
stand the caution that prompted 
the action of the Commanding Gen- 
eral.) 


In February, 1942, the Command- 
ing General encountered interfer- 
ence in the discharge of one of his 
gravest responsibilities, namely, the 
control of subversive elements in 
the Islands. It began when counsel 
for an internee in custody of the 
Commanding General conferred 
with a federal judge about the in- 
ternee’s release on a writ of habeas 
corpus. Apparently, the judge was 
interested, since he began a diary on 
the subject (35 A. B. A. J. 366). 
rhe privilege of the writ of habeas 
corpus was suspended at the time, 
having been suspended by the Gov- 
ernor on December 7, 1941. The 
Commanding General in January, 
1942, by Order 57, authorizing limit- 
ed resumption of courts, had ex- 
pressly continued in force the sus- 
pension of the writ of habeas corpus. 
When the internee’s petition was 
presented, the judge stated that he 
had read the petition, that in his 
opinion it set out a case justifying 
the writ and that the writ should 
issue as a matter of law. But he de- 
clined to issue the writ because of 
what he termed duress of military 
Order No. 57. On appeal the Court 
of Appeals affirmed the denial of 
the writ independently of the mili- 
tary order holding that the petition 
on its face showed no ground for 
the writ. In re Zimmerman, 132 
F. (2d) 442 (1942). 


The District Court was authorized 
without issuing the writ to decide 
whether or not the facts alleged, if 
proved, would warrant the discharge 
of the prisoner and to refuse the 
writ, if the facts were insufficient. 
Ex parte Quirin, 317 U. S. 1, 87 L. 
ed. 3. The court held that the facts, 
as alleged, justified issuance of the 
writ, which was tantamount at 
least in the mind of the Command- 
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sippi, and a member of the Tennessee and 
Hawaii Bars. He did undergraduate work 
at the University of Mississippi, graduate 
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ceived his legal training at Columbia and 
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before and during World War Il. 





ing General to holding that the al- 
leged facts, if proved, would war- 
rant the discharge of the prisoner. 
The facts as alleged in the petition 
were true and the respondent would 
have had to admit them in his re- 
turn. It was true as alleged that the 
petitioner was detained under a de- 
cision of a board of inquiry organ- 
ized by the Commanding General to 
inquire into subversive activities of 
persons within the United States and 
to recommend detention or parole. 
It was true that the hearing before 
this board was not conducted accord- 
ing to common law rules of evidence 
and that petitioner was denied the 
constitutional rights to which he 
would have been entitled in a trial 
in the criminal courts. Petitioner was 
not charged with a crime. 

The petition was silent as to the 
existence of war and martial law 
and conditions that might have 
justified the hearing before the 
board of inquiry. But the Court of 
Appeals took judicial notice of these 
facts on appeal (In re Zimmermann, 
supra) as the District Judge should 
have done. 


October, 1950 * Vol..36 827 








Martial Law in Hawaii 


General Could Not Take Risk 
of Release of Suspects 


Ihe facts alleged in the petition 
were true of all the hearings before 
the board of inquiry which result- 
ed in the detention of the internees 
with the exception of the matter of 
citizenship. Some internees were 
citizens, others aliens. Although the 
district judge’s ruling was to be re 
versed on appeal, meanwhile it ap 
peared that only the military pro- 
hibition against writs of habeas 
corpus prevented the judge from 
opening the doors of the internment 
camps for the asking with the con- 
sequent flooding of the community 
with dangerous persons. It was at 
risk 
General 


least an apparent which the 


Commanding could not 
afford to take. Appeals would not 
have prevented this result since the 
internees would have been entitled 
to discharge pending appeal upon 
making bond. If it is conceded that 
due process required the release on 
habeas corpus of internees detained 
on suspicion of subversive activities 
and their enlargement on bond 
pending appeal by the government, 
then it must be further conceded 
that due process under the circum- 
stances would have been subversive 
of the public safety. If this is a con 
tradiction in terms, there was no 
telling how the district judge would 
resolve the contradiction. 

Iwo other petitions of internees 
fer the writ of habeas corpus fol- 
lowed and the writs were granted. 
The Commanding General had been 
forewarned of the federal judge’s 
probable action on them. Upon be- 
ing served with the writs, he asked 
leave of court to file his return with- 
out producing the prisoners. General 
Marshall had ordered the Command- 
ing General not to produce them. 
The United States Attorney General 
remonstrated with the judge to con 
sider the petitions and returns un 
der the circumstances in the absence 
af the prisoners. The judge refused. 
The impasse might have been avoid- 
ed if the judge had issued orders to 
show cause why the writs should not 


issue and considered the matters on 
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the petitions and the returns. Under 
this procedure, it would not have 
been necessary to produce the pris- 
oners, Kelley v. Johnson, 111 F. (2d) 
613, cert. denied, 312 U. S. 691, 85 
L. ed. 1127. The general refused to 
produce the prisoners. The judge 
fined the general $5000 for contempt 
and the general retaliated with an 
order prohibiting the judge from 
issuing writs of habeas corpus on 
penalty of imprisonment. Military 
personnel began calling the judge 
at all hours of the night besmirching 
his toga. The judge protested to the 
Commanding General, who feigned 
surprise that his men would do such 
The frittered 
away in the court’s reduction of the 


a thing. altercation 
fine to $100 upon release of petition- 
ers on the mainland and the Presi- 
dent’s remission of the fine by par- 


don. This was the end of habeas 
corpus proceedings filed by intern- 
ees. The altercation between the 


Commanding General and the judge 
was a facet of the situation in Hawaii 
which confronted the Commanding 
General. 

Candor compels reference to the 
panegyric on this judge appearing 
in Volume 35 of the AMERICAN Bar 
ASSOCIATION JOURNAL at page 365. 
The author, quoting Damon Run- 
yon, says: “He is the gamest little 
guy I ever met.” The Commanding 
General would have agreed that the 


judge was gamy. 


Civil Rule Partially Restored 

to Islands in 1942 

Upon the unfurling of the flag of 
the Commanding General over the 
Hawaiian Islands, local statesmen 
rallied to his banner. The people 
of Hawaii dwelt together in amity 
and unity. Eventually, however, a 
few local patriots proved to be less 
adaptable to army ways than had 
been hoped and these began to drift 
away. Their position was not envi 
able. They had no voice, cause or 
position. It was about this time that 
Harold Ickes, Secretary of the In- 
overseer of the 
Islands began to assert himself. He 


antimilitary 


terior and titular 


was and ___procivil. 


Through his good offices, a former 


legal adviser to the Commanding 
General became governor in August, 
1942. Any power to be exercised by 
the new civil governor would neces 
sarily be a part of the power former. 
ly exercised or concurrently to be 
exercised by the Commanding Gen 
eral. It had not been judicially de 
that the 
General was exercising power ille 


termined Commanding 
gally. The appointment of a civil 
governor was, of course, in deroga 
tion of the military administration 
and was calculated inevitably to re. 
sult in imbalance of power, to say 
the least. 

The civil governor appointed as 
attorney general the bright young 
lawyer who was later to vanquish 
the Commanding General as attor- 
ney for the petitioner in the habeas 
corpus case of Duncan v. Kahana- 
moku, supra, but who might more 
easily have won for the Command 
ing General, if the general had been 
able to get his services. The civil 
governor was the star witness for 
the petitioner. 

The petition was filed in 1944. 
But let it not be assumed that this 
was the first thrust at the Command. 
ing General. He had previously been 
chased around headquarters by a 
bailiff with a habeas corpus writ. 
The Commanding General on the 
run was not a picture to be hung 
at West Point, but he was only dodg- 
ing snipers. 

The 
governor was the politicians’ cue to 
wrest the 


appointment of the civil 


military 
rule, although their constituents al 


Territory from 
most as a whole accepted the mili- 
tary dispensation without protest. 
Honolulu, like other 
in which there are large concentra 


communities 


tions of military personnel, devel 
oped an antipathy for the uniform 
which, though submerged on De- 
cember 7, basic material for 
psychological warfare against the 
military. The cry of civil liberties 
began to be heard. Lawyers and 
judges, who had been as silent as 
the politicians, began to murmur. 
The old maxim, the laws are silent 


was 


(Continued on page 885 
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The Count Joannes: 


A Vindication of a Much-Maligned Man 


by Walter P. Armstrong, Jr. + of the Tennessee Bar (Memphis) 


® Cervantes said of Don Quixote that “the most difficult character in comedy is that 


of the fool, and he must be no simpleton that plays that part’. Mr. Armstrong writes 


of a man who chose to play the fool's r6le a hundred years ago in Massachusetts and 


New York. Beginning as an actor, George Jones, who preferred the title “The Count 


Joannes”, became so embroiled in defending himself in court against what he con- 


sidered the insults of his neighbors that he acquired an interest in the law that led him 


to set himself up as a member of the Bar. Mr. Armstrong describes his turbulent career 


on the stage, as an author, at the Bar, and again as an actor of Shakespearean drama 





® Few professions have produced a 
higher proportion of what today 
are commonly referred to as “char- 
acters” than the stage and the Bar. 
And in this category few can exceed 
in eccentricity that self-styled orna- 
ment of both who flourished a 
century ago under the title of 
“George, the Count Joannes”. He 
was one of the most colorful figures 
of a colorful era; no one seeing for 
the first time his cadaverous, un- 
smiling face, his steel-gray eyes and 
compressed lips partly concealed by 
a moustache, which resulted in a set 
expression of antagonism to all men 
and all things, and his somber dress 
(the coat once black but grown 
rusty with use, the velvet collar, the 
insignia of his title suspended by a 
ribbon at his throat, and the brown 
curled wig with one lock adjusted 
to fall over his forehead) would 
have guessed that this exterior con- 
cealed one of Nature’s clowns, one 
whose destiny was to be the butt of 
ridicule of others. Least of all would 
the Count himself have guessed it, 


for his purpose was of the highest 
seriousness. And yet no matter what 
he undertook, the end result was to 
arouse the risibilities of everyone 
involved other than himself. 

He was born plain George Jones 
in London, England, on May 10, 
1810. Of his antecedents and early 
life littlhe is known and, as one 
biographer puts it, “it does not mat 
ter very much”.! At the age of 7 he 
came to this country and settled in 
Boston, where he made his theatri- 
cal debut at the Federal Street The 
ater in 1828. 

When William Rufus Jones left 
the Bowery Theater, Jones came to 
New York, in his place, where he 
remained for three seasons. His first 
appearance was as the Prince of 
Wales in Henry IV on March 4, 
1831, with Thomas Hamblin, as 
Hotspur and Kilner as Falstaff;" but 
he is best remembered for a fathous 
performance of Richard III, given 
one New Year's Eve, in which Jones 
played Richmond to the Richard 
of Junius Brutus Booth. Booth had 


started his celebration early, and by 
the time the curtain rose was in a 
hilarious state of intoxication. Here 
is Jones’ own account of what oc- 


curred: 2 


Just as the fifth act commenced 
and as the future Henry IV sauntered 
upon the stage, amid the applause | 
saw Jemmie Anderson, the prompter, 
endeavoring to restrain Booth, who 
had but one thought, one idea, and 
that was to kill me as the Earl of 
Richmond; Richard III, i.e. Booth 
brought all his tiger energy against 
me, and there was reality in his words 
in the tragedy—“of one, or both of 
us, the time is come!” Never in the 
history of the stage was there such 
a real combat as that which followed, 
and had I not been one of the most 
calm and skillful of swordsmen, I 
should have been cut to pieces and 
died upon the field, instead of Rich 
ard III. As it was, I merely defended 
myself from his furious attacks, and 
as he could not touch me he became 
more enraged and frantic; foam at 
his mouth, and curses upon his lips. 
The audience, 2000 persons, “applaud- 
ed to the very echo, that should ap- 
plaud again”, all believing that there 
never was such a simulated combat 
as that before them, but it was, in 
fact, a reality they applauded. At 
last becoming exhausted from hold 
ing Richard III by main force, to 
prevent him from rushing upon the 
stage at once, to kill, as he said “that 
infernal Earl of Richmond”, the 
prompter suddenly released him, and 





1. Irving Brown, ‘Count Joannes’’, 8 Green Bag 
11 (November, 1896). 


2. T. Allston Brown, A History of the New York 
Stage. 
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Richard III rushed upon the Duke 
of Norfolk, and with one blow of 
his sword cut his knightly plume in 
two pieces, saying, at the same time, 
“Take that! I told you to saddle 
White Surrey for the field tomorrow, 
and you did not do it. Remember! | 
made you the first Duke of Norfolk!” 
This was an historical fact, and Mr. 
Booth was a good historian. He con 
tinued cursing the Earl of Richmond 
off the scene, wild with rage, and 
actually considered himself Richard 
III. Finally the last scene of the 
tragedy was reached, and he entered 
upon it foaming at the mouth. Not 
one incident of the rehearsed combat 
did he remember; all had been for- 
gotten in his inebriate brain, his 
maniac attempts to kill me. I thought 
it was time for me (professionally) 
to return the compliment, and con- 
sequently I gave him the coup de 
grace, or blow of death, as I thought. 
Believing ‘that he would fall, I “took 
the stage”, when, quick as a flash, 
he followed me, and aimed a blow 
at my head. I suddenly turned and 
disarmed him, seized him by the 
throat, threw him, and held the mad- 
man down, at the same time saying 
to him, “Richard III are you dead?” 
“Dead?” he replied. “No! vou in 
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fernal Earl of Richmond. Down 
down! to hell, and say I sent you 
there!” I gave a signal to the prompter 
to drop the curtain, and Mr. Ham 
blin, Mr. Anderson and myself lift 
ed the exhausted body of the dead 
king and took him to his room, and 
an hour elapsed before “Richard was 
himself again”. 

Soon after this incident Jones 
conceived the idea that an oration 
should be delivered annually at 
Stratford-on-Avon in honor of 
Shakespeare. He immediately com- 
municated this inspiration to the 
authorities of Stratford, who proved 
amenable. Naturally Jones himself 
first of 
these orations, and he embarked at 
once for the land of his birth for the 
purpose of doing so. Subsequently 
on April 23, 1836, he delivered “The 
First Jubilee Oration upon the Life, 
Character Shake- 
speare” before the Royal Shakespear- 
ean Institute and the Municipal Au- 
thorities at Stratford-on-Avon. He 
lingered only long enough to see the 
published version of this address 


was invited to deliver the 


and Genius of 


through three editions, 
to New York in December of the 
same year, where he gave at the Na- 
tional Theater what appears to have 


returning 


been his first performance of Ham- 
let, a part which he was to play re- 
peatedly both in this country and 
abroad during the next twenty-eight 
years until, as one critic put it, “he 
became too mad to portray even the 
mad prince”. 8 

Sometime during the following 
year, Jones married Melinda Topp 
ing. She was a mate worthy of her 
husband’s mettle. An actress, during 
her early years she had earned her- 
self the unusual sobriquet of the 
“Man Flogger”, from having cowhid- 
ed more actors and editors than any 
other representative of the weaker 
sex. “In order to have things ‘handy’ 
she usually carried a good-sized raw 
hide under her cloak.” 4 

The newly married couple re- 
mained in New York until July 12, 
1839, when a daughter was born to 
them, whom they named Avonia— 
presumably after the birthplace of 
Shakespeare. Soon thereafter they 
moved to Richmond, Virginia, 


where Jones took over the manage 
ment of the Marshall Theater. On 


October 17, 
Avon 


1839, he opened the 
Norfolk, which 
he had built. While in Virginia, 
Jones was also invited to deliver an 
“Oration on 


Theater in 


National Independ 


Franklin Society, 


ence” before the 
which he did with his usual flourish, 
at the City Hall in Richmond on 


July 4, 1840. 


Jones Turns Author 

of Historical Magnum Opus 

In 1841 Jones again returned to the 
land of his birth, where he engaged 
in further theatrical enterprises, de- 
livered lectures upon the Bible, and 
worked upon his magnum opus, 
which bears the impressive title An 
Original History of Ancient Amer. 
ica, Founded upon the Ruins of 
Antiquity: The Identity of the Ab 
origines with the People of Tyrus 
and Israel; and the Introduction of 
Christianity by .the Apostle St 
Thomas, the first volume of which, 
entitled The Tyrian Aera and con. 
taining the first two books, was pub 
lished simultaneously in London, 
New York, Berlin and Paris in 1843 
During the following year Jones 
published a second volume which 
included, together with the “Ora- 
tion on Shakespeare”, a_ five-act 
tragedy in verse, entitled Tecumseh 
and the Prophet of the West and a 
Life of General Harrison. Although 
several prospective publications, in 
cluding two additional volumes of 
Ancient America and guide books 
on Prussia 


and were an 


nounced in this book, none of them 


France, 


appears to have been forthcoming, 
and Jones’ career as an author seems 
to have come to an abrupt end at this 
point. 


Becomes ‘‘Knight"’ 
on European Tour 
The next three years of Jones’ life 
are shrouded in mystery. Presum 
ably he continued his lectures and 
theatrical activities, and there is 





3. Laurence Hutton, Curiosities of the American 
Stage. 

4. H. D. Stone 
Drama. 
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that he traveled 


upon the Continent, being present- 


reason to believe 
ed at various European courts. In 
iny event, these years culminated in 
what was undoubtedly the turning 
point Of his career, for in March, 
- 
u 
tine. 
Where 
lone is uncertain; but afterwards he 


17, he was installed as Knight of 


e Golden Spur and Count Pala- 


and by whom this was 
was never seen in public without his 
knighthood. He 
the jewel and pendant upon a black 


insignia of wore 
scarf, in harmony with the general 
somberness of his attire. He must 
have made an impressive figure, for 
he was of medium height, fine figure 
with an animated countenance, high 
dark 


resolute chin, and fine, white, even 


forehead, expressive eyes, 
teeth; he wore a moustache and had a 
iresh and ruddy complexion; he did 
or drink 
liquors. He was of nervous sanguine 
had a 
pose, Was persevering, energetic, and 
untiring. Thereafter he always re- 
“The Count 

sometimes 
“Johannes”), the 


not smoke, intoxicating 


temperament, resolute pur- 


ferred to himself as 


Joannes” (which he 
spelled 


spelling 


variant 
apparently been 
iuthorized as part of the title; and 


having 


iccordingly we shall follow the same 
practice. 

\fter nobility, the 
Count again disappears from view, 


joining the 


this time for fifteen years. But by 
1862 he was back in Boston, where 
he first appeared, although not a 
lawyer, as an advocate in public 
meeting of the closing of the Massa- 
chusetts courts during the period of 
emergency created by the outbreak 
of the Civil War. 


Proposed Marriage 

Leads to Litigation 

\t the same time he was apparently 
paying court to an eligible widow of 
the city. She was living with her 
parents, and both she and they were 
active in the church, she singing 
soprano in the church choir. Her 
name remains but her 
minister’s name was Bennett. Ap- 
parently having no high opinion of 
the Count’s qualifications as a son- 


unknown, 





in-law, her parents appealed to this 
minister for help and, concurring 
in their view, the latter undertook 
to write the lady in question at- 
tempting to dissuade her from the 
match. She promptly turned the 
letter over to her suitor, who just 
as promptly sued the Rev. Mr. Ben- 
nett for libel, the first gun in a 
salvo of litigation that was to con- 
tinue for a dozen years or more. 
The Count appeared as his own 
counsel, although there is no indi- 
been ad- 
Bar. 
His case was considerably weakened 


that he had ever 
mitted to the 


cation 
Massachusetts 
by the fact that he had destroyed 
the letter and was unable to produce 
it in court. His damages were also 
considerably mitigated due to the 
circumstance that despite the re 
monstrance of her and 
the Rev. 
married the lady. A 


parents 
Bennett, he subsequently 
more serious 
obstacle than even their disapproval, 
however, would appear to be the 
Melin- 


da Jones, still legally his wife; but 


continued existence of Mrs. 


fortunately this was known neither 
to the lady, her parents, the court, 


nor the Rev. Bennett, but only 
to the Count, who chose not to 
reveal it, and Melinda, who was 


not present. In any event, the jury 
returned a verdict in his favor for 
$2,000.00. 

On appeal the case was reversed 
and a new trial ordered, on the 
ground that the Count, having de- 
stroyed the letter under unexplained 
circumstances, should not have been 
permitted to introduce secondary 
evidence of its contents.5 The out- 
come of the second trial does not 
appear, but presumably the Count 
was again successful, for years later 
in the course of the famous Tilton- 
Beecher trial, into which he inter- 
jected himself as amicus curiae, he 
made the following statement upon 
a question of personal privilege: ® 

May it please your Honor. One 
moment—as I am a counsellor of the 
court, I believe I can avail myself 
of the courtesy which you have just 
extended to me. In my absence yes- 
terday, my brother Everts, who is 
my friend, quoted from a Massa- 
chusetts report in reference to me, 


The Count Joannes 





THE COUNT JOANNES 


and as published by the press, most 
injuriously. While I believe they pub 
took 
discard from my mind the slightest 
intent on the brother 
Evarts to injure me—I know he would 
not. I have the honor of the friend 
ship of counsel of both sides. In 
Massachusetts I was approaching 
a marriage with a young lady, and a 
reverend gentleman interposed a letter 
of libel upon me, and destroyed five 
visits to that lady. Important. And 
on the day before the marriage, in 
generosity, I burned that letter; and 
on the next day after my marriage 
he wrote another letter that he could 
prove what took place. I brought my 
action, and for these five visits alone 
the jury gave me $100 for each. For 
with that power of language which 
I have as well as Rev. Ward Beecher, 
one hour with a lady is equal to 
three months with mere clods of 
humanity. I wish to vindicate my 
self, and that my brother Evarts— 
I see Judge Porter there with melan 
choly thought—that he will upon 
occasion do me justice. 

Encouraged by his success, the 


lished simply what place, | 


part of my 


Count soon thereafter began what 
for a time promised to be an endless 
chain of litigation. It all grew out 
of a ball in Boston. The Count was 
present, and in reporting it for the 
newspapers the next day, a certain 
Francis H. Underwood made the 
following statement: “There flou- 
rishes a soi-disant count with his 
decorations given by the grand duke 


5. Joannes v. Bennett, 87 Mass. (5 Allen) 169, 
81 Amer. Dec. 738 


6. 8 Green Bag 11 
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The Count Joannes 


ol Pumpernickel, ot 


bought trom 
some similar august potentate.” The 
Count was touched in his most sensi- 
tive part, his honor, and immediate- 
ly filed suit against both Underwood 
individually and his publishers. 


Verdict of Twenty Dollars 

Awarded to Count 

Charles Allen represented Under- 
wood, and Joseph Nickerson the 
publishers. After a trial of several 
days, a verdict was returned in favor 
of Underwood but against the pub- 
lishers in the twenty 
dollars. However, on appeal the 


amount of 


court refused to assess costs against 


the defendants even in the latter 
case. All these judgments were 
afhirmed by the highest court of 


the state. 7 

In the course of the proceedings, 
Nickerson had sent the Count by 
mail a notice to appear at the hear- 
ing of a motion. It was enclosed 
in an envelope which in its upper 
left-hand corner bore a picture of a 
jackass, and underneath it the word 
“secessionist”; a very common prac- 
tice during the Civil War years, 
during which a great many such 
envelopes were in circulation. How- 
ever, the Count took it as a personal 
affront, and immediately sued Nick- 
erson for $4,000.00 for libel, alleg- 
ing that he had called him a jackass 
and a secessionist. William L. Burt, 
afterwards Boston, 
defended Nickerson. While he was 
upon the witness stand, Burt asked 
the Count if the word “secessionist” 


postmaster of 


ud not refer to the jackass. “Clearly 
not”, the Count replied. “A 
sionist 


seces- 
may be a jackass, but a 
jackass cannot be a_ secessionist.” 
Burt then produced an envelope 
addressed by the Count to “Joseph 
Nickerson, Esq., Attorney-at-Law, 
, and asked him the 
the et ceteras. 
“First, attorney,” the Count replied, 
“Second, Justice of the Peace.” “And 
third?”, 
meant to be generally compliment- 
ary,” answered the Count. 


etc., etc., etc.” 


meaning ol three 


Burt inquired. “That is 


During his closing argument, the 
Count glared at Nickerson and said, 
“We judge a jackass by the length 
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of his ears; judge between the de- 
fendant and me.” The outcome of 
the case does not appear. * 

In his argument to the jury in 
this case, Burt implied that the 
Count was insane. Thereupon the 
Count sued Burt for slander. How- 
ever, the court sustained a demurre1 
to his elaborate declaration on the 
ground that it averred no special 
damages. ® 

In all during 
the Count 


his sojourn in 
instituted  thir- 
teen actions for libel. This finally 
proved too much for the members 
of the Boston Bar, and in February, 
1864, an indictment was presented 


Boston 


before the Massachusetts Superior 
Court charging that the Count, “on 
January 1, 1864, and at divers times 
prior “divers 


thereto”, quarrels, 


strifes, suits and controversies a- 
mong the honest and peaceful citi- 
then 


and there on the days and times 


zens of said Commonwealth, 


aforesaid did move, procur and stir 
up and excite, and so the jurors 
aforesaid upon their oaths aforesaid 
do say that the said George Jones, 
otherwise called ‘George, the Count 
Joannes’ aforesaid, on said days and 
times was and still is a common bar- 
rator, and common nuisance of the 
citizens of the Commonwealth, and 
against peace and dignity of the 
Commonwealth.” Upon the trial of 
this cause the Count found 
guilty, and immediately demanded 
to be sentenced; but the court found 


was 


itself in a quandary. He was not a 
member of the Bar, therefore could 
not be sentenced for barratry. So 
the sentence was suspended. 1° 
Count Decides To Move 


to New York City 
In view of this action of the court, 


the Count decided that it would be 
the better part of 
change his residence. However, it 


discretion to 


would not have been like him to 
make a quiet exit, nor did he do 
so. Instead he organized a perform- 
ance of Hamlet for his own benefit 
at the Boston Theater, with himself 
of course in the réle of the melan- 
choly Dane. Unfortunately he over- 
looked the fact that during his years 
of absence from the stage he had 


aged considerably and was no long 
er as supple as in his youth, and in 


one scene where he went on his 
knees to the fair Ophelia he found 


himself unable to rise unassisted, 


due to stiffness of the joints, a situ- 
ation which the audience appeared 
to find quite ludicrous. 

Later he described 
New 
following words:!! 

Some months prior to my leaving 
the City of Boston, Mass., to become 

a resident of the City of New York, 

I gradually brought to a close my 

employment in the legal profession 

for clients as special attorney and 
advocate, as duly authorized by the 
statutes of Massachusetts, and | fur 
ther depose that I received at the 

Boston Academy of Music, on Satur 

day evening, March the twelfth, A 

D., one thousand eight hundred and 

sixty-four, a testimonial benefit from 

the liberal citizens of Boston, Mass. 

“the friends of justice and the foes 

of persecution”, and which, as a sum 

total, I received nearly twelve hun 
dred dollars, and which I received 
as a farewell compliment prior to 
my departure from that city to be 
come a resident of New York, to 
which city I had been publicly in 
vited, following the malicious per 
secutions in Boston for my _ political 
allegiance to the Constitution of the 

United States, as expressed in my 

orations in Faneuil Hall, I, therefore, 

resolve to reside with my wife in the 

City of New York, where the em 

ployment of my speech and pen would 

not be subjected to a_ persecuting 
fanaticism, and consequently one 
week after the said testimonial bene 
fit, I left Boston and arrived in the 

Gity of New York on the 20th day 

of March, 1864. 

Upon his arrival in New York 
the Count immediately set himself 
up as a teacher of dramatic “hart”, 
as he called it. In order to make his 
presence and talents known to the 
public at large, he 
through advertisements in various 
newspapers, a performance of Ham- 
let at the Academy of Music in New 

(Continued on page 887) 


his hegira 


from Boston to York in the 


announced, 


7. Joannes v. Underwood, 88 Mass. (6 Alien 
240; Joannes v. Pangborn, 88 Mass. (6 Allen) 243 

8. Joseph A. Willard, Half a Century with Judges 
and Lowyers. 

9. Joannes v. Burt, 88 Mass 
Amer. Dec. 625. 

10. Theron G. Strong, Landmarks of o Lawyer s 
Lifetime. 

11. New York Times, June 21 
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A Judge Looks at His Job: 


The Rewards and Burdens of the Bench 


by John C. Knox + United States District Judge for the Southern District of New York 


® This article is taken from an address delivered by Judge Knox at the Judicial Con- 


fernce for the Fourth Circuit at Asheville, North Carolina, last June. Speaking to his 


brethren on the Bench, Judge Knox told what seem to him to be the rewards of the 


judicial life that make its burdens tolerable. 





® You and I are judges and, on the 
whole, I think we are fortunate men. 
There are times, of course, when our 
work is thankless, burdensome and 
monotonous. Upon occasion, we try 
a case in which we are badgered, 
harassed and insulted. For example, 
trial took 
place before Judge Medina would 


the Communist which 
have killed a man of less physical 
strength. And then, too, it is an un 
pleasant task to send men to jail. 
\ntitrust litigation, also, is frequent 
ly tedious and complicated. My re- 
cent experience in the prosecution 
of the Aluminum Company of Amer- 
ica was enough to teach me that. 
But, now that it is over and done, so 
far as my court is concerned, I have 
a sense of satisfation that I lived to 
tell the tale of one of the most inter- 
esting lawsuits that I ever tried. 
Moreover, there are numerous 
other items that appear on the cred- 
it side of the judicial ledger. We en 
joy an independence of thought and 
action that is denied to every other 
public official. Our tenure of office 
is such that we need have no fear of 
anybody or anything. And, if the in- 
firmities of increasing years should 
dull our minds and palsy our hands, 
we have an assurance that we shall 


not want. 





In return for all this, it behooves 
us to strive to pay full value for 
what we have received. The qualities 
that qualify a man for judicial office 
are difficult to enumerate. The first 
attempt to do so was about as good 
as those which have more recently 
hundred years 


made. Eleven 


the birth of Christ, a 


been 
before man 
named Harmhad was the ruler of 
Egypt. Dean Pound reports Harm- 
had as having said: 

I have sought out two judges, perfect 
character, 


in speech, excellent in 


skilled in penetrating the innermost 
thoughts of men, and acquainted 
with the procedure of the palace and 
the laws of the Court. 
Had I been Harmhad, I would have 
spoken further and said that “a 
judge, under any and all conditions, 
must have the courage of his con- 
victions”’. 

And being judges, let me recall to 
you some of the things we are priv- 
ileged to do. But, before doing this, 
it is well to remember that litigants 
in a lawsuit are not always satisfied 
with our decisions. Inasmuch as 
America is a land of free speech, a 

likely 
Indeed 


disgruntled suitor is quite 


to voice his displeasure. 
some of them regard a judge as be 
ing little more than a live target at 






which anyone is privileged to throw 
a rock. During my term of office, so 
many missiles have been hurled at 
me that I have become indifferent 
to the assaults, and no longer try to 
identify my assailants. 

Our critics frequently declare that 
judges are ignorant, prejudiced and 
asinine. They damn us up hill, down 
dale and all around the town. Verb- 
ally, we are torn to shreds, and many 
people, knowing nothing of the 
cause of our defamation, give cre- 
dence to the words of our detractors. 
Being judges, we must hold our 
tongues, and silently withstand the 
onslaughts to which we are subject- 
ed. One would naturally suppose 
that now and then the attorney for 
a victorious suitor would come to 
our defense. But, alas, it is not al 
ways so! In all reasonable probabil- 
ity, his comment will be something 


like this: 


“Why, after the way in which I pre- 
sented that case, that damn _ fool 
judge could not do anything but de- 
cide in my favor. Do you know,” the 
lawyer will continue, “at one time 
during the argument I thought the 
old fossil was against me. Right then 
and there I made up my mind that 
if I lost my case, I would seek to im- 
peach that baby. However, this time 
right, and 
came through with the goeds. But, 


the ignoramus guessed 


see here, the old man didn’t write 
the opinion he filed. He hasn't the 
brains for that job. His secretary was 
the laddie buck who composed the 
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decision. Bright boy, that secretary! 

Comes from Harvard where I gradu- 

ated! Belongs to my fraternity, too! 

You know what? I am thinking of 

giving that youngster a job and take 

him away from the old Scrooge. ‘Then 
what will the dumbbell do?” 

At the same time, the judges of the 
federal courts have the most inter- 
esting jobs in all the world. They 
also have their recompense. Of 
course none of us ever gets hump- 
shouldered on account of the weight 
of his salary. Nevertheless, compensa- 
tion is a matter of relativity. Just 
think of what we are privileged to 
do. 

Take patent and copyright cases, 
for example. As each of us knows, 
every worthwhile patent—sooner or 
later—must be litigated in a federal 
court. We are enabled to keep 
abreast of the development of art, 
science, literature and industry. Aside 
from dealing with patents having 
to do with the telephone, auto- 
mobiles, motion pictures, Diesel en- 
gines, and electric light and power 
stations, we become acquainted with 
the methods by which permanent 
waves are applied to women’s hair, 
as well as the inventive genius that 
is to be found in a flesh-reducing 
corset. Now and again, we gain an 
idea of the contents of a_ lady's 
boudoir. Why, as a matter of fact, 
there is no article that goes to make 
up a woman’s wardrobe that I have 
not critically inspected. Of course, 
only in my courtroom. 

In contract suits, we reconstruct 
the circumstances under which agree- 
ments have been made, and when 
their terms have been broken, and 
loss occasioned, it becomes our duty 
to name the man who is in default, 
and to assess against him the price of 
his wrong. In personal injury liti- 
gations, we descend into the engine 
rooms of ships, and climb their 
masts; we go into railway yards, 
couple cars, swing signal lamps, and 
ride locomotives through nights of 
storm and sleet. We sit alongside 
drunken drivers on public highways, 
and are with them when their cars 
collide with a truck, or fall into a 
ravine from off a precipice. We 
come to know of broken bones, lac- 
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erated heads, of suffering, and of 
death. For all that takes place, we, 
or a jury, under our instructions, 
miust assess the damages that some 
one must pay. 

But, this is not all. The judges of 
our courts, in the exercise of mari- 
time jurisdiction, sail the seas and 
traverse the shores of every ocean 
on the globe. And there, we learn 
the customs and habits of strange 
peoples, we catch the perfume of 
Arabia and Java, the stench of un- 
cured furs from Russia, and of copra 
from the South Seas. We hear ships’ 
bells as they ring in the darkness 
of the mid-watch, upon our 
cheeks we feel the soft dampness of 


and 


fog; and sometimes, fierce, spray- 
laden gales strike us full in the face. 
We learn of storms, collisions, ship- 
wrecks, explosions and even follow 
the wake of a torpedo as it leaves 
a submarine. When these things 
happen, men are hurt, others die 
and proud ships sink into the bot- 
It is the District Court that 
fixes the blame and computes the 


tom. 


price that someone must pay. 

At this point, I shall digress for 
the moment, and say a word con- 
cerning the men who, during the 
war, were unsung, and almost for- 
gotten; a group of men, many of 
whom swear and curse, who drink 
and brawl, and who often take de- 
light in raising hell. Their uniforms 
are dungarees, and frequently they 
are all but naked. Upon Fifth Ave- 
nue they never parade, and the 
Waldorf-Astoria knows them not. 
When on shore, their habitat is 
South Street and the New York 
water front. Yet, had it not been for 
them, the war could not have been 
fought, and certainly, it could not 
have been won. The supplies with 
which your sons engaged in combat 
were given them by the swearing, 
cursing, drinking men of whom I 
have spoken—men of stamina, know- 
ledge, skill and fidelity—men whose 
bodies were formed in molds from 
which heroes come—the men of the 
American Merchant Marine! 

Down in my court, a few years ago, 
I had custody of hundreds of thou- 





sands of dollars. I had to distribute 
that money. None of it went to the 
persons for whom it was originally 
intended. Their bones were a litter 
on the floor of the seven seas. The 
throats of some were frozen stiff in 
the wastes of the Arctic, and others, 
in the South Pacific, were eaten by 
sharks. Still more were burned alive 
or coldly murdered by machine gun. 
ners of German submarines. These 
men no longer are in need of funds. 
The money went to their wives and 
next of kin. 

From what I have seen of men on 
the merchant ships of the United 
States, I gladly doff my hat and re- 
spectfully bend my knee to the men 
—humble and bad as many of them 
be—who today, go down to the sea 
in ships. Loyally and devotedly they 
serve us, and help America carry 
on the commerce of the world. 

But, beyond all that I have said 
there is more to tell. Sometimes we 
visit the laboratories of science, and 
we learn of the innermost 
secrets of the alchemists and sorcerers. 
Our common duty may lead us 
through cesspools of iniquity and we 
see sights that are hard to believe. We 
thus learn the depths to which hu- 
manity can sink; and yet, more often 
than not, we perceive manifestations 
of the highest principles. These 
cause us to marvel at the capacity of 
men and women for self-sacrifice and 
an adherence to decency and honor. 


there, 


We serve as morticians for busi- 
ness enterprises that once were pros- 
perous and successful. At the same 
time, perhaps, we will be midwives 
in attendance at the birth of a new 
industry. At times, as I have said, our 
work is laborious, thankless and lit- 
tle short of abhorrent. Nevertheless, 
when our tasks are over and done, 
we can take off our shoes, put on 
our slippers, sip a drink, smoke a 
pipe, and take pleasure in the fact 
that we have been permitted to do 
a man’s work in a place where it has 
been possible to be of service—not 
alone to individuals—but to our 


communities, and to the country as 
well. We are not without some com- 
pensation. 
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# The Temple Church, the “round” 
of which was built by the Knights 
Templars and consecrated by Her- 
aclius, the Patriarch of Jerusalem, in 
1185, though very seriously damaged, 
still stands. In recent excavations, 
undertaken as a preliminary to its 
restoration, it has been almost cer- 
tainly established that this circular 
nave had a single-aisled chancel with 
an apse at the east end, following 
the normal plan of the churches both 
of the Knights Templars and the 
Knights Hospitallers. In the thir- 
teenth century the small chancel was 
rebuilt on a larger scale as the three- 
aisled choir of the present building, 
which was consecrated in the year 
1240 in the presence of King Henry 
III and many noblemen. 

It has now been found that the 
walls of about two-thirds of the south 
aisle extended some five feet below 
the floor and, on clearing this area, 
a building has been exposed, with 
wall shafts showing that it was con- 
structed in three bays. Several of the 
shafts retain their bases and one 
beautifully carved capital has sur- 
vived. The date is approximately the 
end of the twelfth century, that is, 
intermediate between the date of the 
round and the choir. 

It may seem natural to suppose 
that this was built as the undercroft 
of the choir, which might, at first, 
have been designed to be shorter 
than the ultimate form of the super- 
structure. This explanation, how- 
ever, is negatived by the insufficient 
height, even allowing for the floor of 
the choir having been originally 
higher than at present. It may, there- 
fore, be assumed that here are the re- 
mains of an independent building 
adjoining the original chancel on the 
south and approached from the 


Temple Cloister, which was probably 
at a lower level than the floor of the 
Church owing to the fall in the 


ground. When the new choir came 
to be built, the upper part of this 
building would have been demol- 
ished and its usefulness destroyed. It 
is some confirmation of this theory 
that, about the year 1220, a similar 
building was erected on the south 
side of the round. It looks as if this 
new construction, which was of two 
storeys and was known as the Chapel 
of St. Anne, took the place of the 
building just discovered (in prep- 
aration for the new choir), especially 
as it is of much the same size and 
similarly planned. St. Anne’s Chapel 
was demolished in the year 1825, but 
its lower walls, wall-shafts, etc., still 
remain below ground. Access to them 
can be obtained by way of a manhole. 

Eight large paving stones which 
can be seen from outside cover these 
remains. What is still left of the 
Chapel is about forty-one feet long 
from east to west, eight feet wide 
from north to south, five feet seven 
inches high. It is, however, disfig- 
ured by a large drain which crosses 
it north and south at the east end 
from under the Church. It is a mat- 
ter of some importance that an orig- 
inal feature of the house of the 
Templars should have been brought 
to light and, considering the drastic 
restoration of the Church in 1840, 
this unrestored masonry has special 
interest. 

At the west end of the excavated 
building the grave of John Selden 
has been found. This resolves the 
controversy that has existed regard- 
ing the exact site of his burial. John 
Aubrey and Anthony 4 Wood both 
describe his funeral and speak of the 
black marble slab that covers the 
marble coffin. The lettering on the 
slab that covers the grave is in bold 
Roman letters and reads:— HEIC 
INHUMATUR CORPUS IOHAN- 
NIS SELDEN (A)NNO DNI 1654. 

Another find in the Church is a 




























terra-cotta earthenware urn with 
glazed interior. It is probably the 
finest and most complete specimen 
of its kind and dates during the 
period 1640-60. When found it was 
filled with dust and decayed wood. 

Yet another discovery recently 
made is of Armorial Bearings on a 
metal plaque. These have been 
identified as those of Sir Thomas 
Robinson of the Inner Temple, 
Knight, one of the prothonotaries of 
the Court of Common Pleas, who 
was created a Baronet on January 
26, 1681-2 and died in 1683. He 
was buried in the Temple Church 
and there was at one time a monu- 
ment there of black and white 
marble of a Corinthian type. It is 
not possible yet to say of what metal 
the plaque is made, neither has it 
been decided whether it is a coffin- 
plate. As it has been backed with a 
material of some kind it may have 
formed part of some hanging or trap- 
ping which was formerly in the 
Church. 


Temple Bar 
The return of Temple Bar to Lon- 
don has for a long time been a topic 
for discussion and it seems that there 
is now a good possibility of its 
happening. Plans have been formu- 
lated and the London Society has 
announced that the project to raise 
£10,000 by public subscription 
would be proceeded with, a special 
committee having been appointed to 
deal with the matter. The first men- 
tion of Temple Bar occurs in 1301 
in a grant of land in the parish of St. 
Clement Danes, extra Barram Novi 
Templi. At that time, as noted by 
Wheatley and Cunningham, the gate 
of the City was Ludgate, and the bar 
or chain put up at the end of Fleet 
Street by the Knights Templars 
marked the boundary of the territory 
under the control of the City, but 
without its walls. Temple Bar was 
described by Strype as “the place 
where the Freedom of the City of 
London and the Liberty of the City 
of Westminster doth part; which sep- 
aration was anciently only posts, rails 
and a chain. Afterwards there was a 
(Continued on page 841) 
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AMER ICAN ADMINISTRA 
FIVE LAW. By Bernard Schwartz. 
London: Sir Isaac Pitman & 
Ltd. 1950. 25s. Pages xv, 144. 

This little book of 129 pages ol 


Sons, 


text seeks to present the essentials 
of American administrative law to 
British readers, and I should judge 
that it does so admirably, for it 
paints with a broad but nevertheless 
accurate brush the leading features 
of our federal administrative law 
against its background of economic 
and social conditions and of Amer- 
ican constitutional law, comparing 
at every turn American practice 
with British experience. 

Whatever its utility may be to the 
English (Professor E. C. S$. Wade of 
Cambridge University, the outstand- 
ing British authority on administra- 
tive law, who is in a position to 
know, esteems it highly in his fore- 
word) I have no hesitation in say 
ing it is the best summary of Ame 
ican federal administrative law that 
I have ever seen. An American prac- 
titioner in this field may read the 
book in an evening and he will come 
away with the feeling that he has 
at last seen the subject as a whole 
rather than as a mass of individual 
The 
the 
administrative law and the law stu 


decisions. lawyer who is un- 


versed in intricacies of federal 
dent about to study the subject have 
here a guide to a strange country 
that is quite different from the work 
of the that 
familiar 


courts they are more 


with. This guide is both 
systematic and comprehensive, but 
at the same time it gives concrete il- 
lustrations to bring the principles 
home and apt quotations from the 
leading authorities on the subject to 
familiarize the novice with the most 
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important works in the field. It like 
wise gives one a view of English ad 
ministrative law with its many re- 
semblances to and differences from 
our administrative practice. | wish 
that in the many years that I taught 
administrative law from a_ variety 
of casebooks this little volume might 
have been available to put in the 
hands of my students before they 
began to study the statutes and the 
cases. 

The book consists of seven short 
chapters, one treating of the admin- 
istrative process generally, two deal- 
ing with the legislative aspects of 
administrative law, three concerned 
with administrative justice, and a 
final chapter on judicial review. For 
purposes of ready reference the text 
of the Federal Pro- 
cedure Act of 1946 is given in an 


Administrative 


appendix. 

In Chapter I the growth of the 
modern administrative process — is 
sketched in some detail against the 
background of the controversy ove 
railroad regulation, and then we are 
shown how the processes there de- 
veloped have been applied to an al- 
field of 


recent 


most unbelievably diverse 


governmental activities in 
years. The work of the courts is “to 
serve as a check as against excessive 
power and abusive exercise of power 
in derogation of private right”. 
Chapter II is an excellent sum- 
mary of the development of the del- 
egation of legislative powers to ad- 
ministrative agencies in spite of the 
constitutional doctrines of the sepa- 
ration of governmental powers and 
of the nondelegability of legislative 
powers. The importance of propet 
legislative standards in the process 
of delegating legislative powers and 


haw seemingly vague standards ac- 
quire form and content are care 
fully explained. In Chapter III the 
great importance of procedure in 
delegated legislation is stressed as 
well as the necessity for safeguards 
Chen 


résumé of the wide variety of ad 


against abuses. follows a 
ministrative legislative procedures— 


consultations and conferences, ad 
visory committees, antecedent pub- 
licity, public hearings, adversary 
hearings. All of these varied methods 
of rule-making are illustrated and 
discussed in the light of the Federal 
Act, and 


the scope of judicial review in this 


Administrative Procedure 
field is outlined. 

“Administrative 
the 
decided by 


Chapter IV on 


Justice” distinguishes various 


types of controversies 
our federal administrative agencies. 
Quite properly it begins by empha 
sizing the wide use of licensing as 
in proceedings before the Securities 


and Exchange Commission, then 
deals with the work of the Federal 
Trade Commission, the National 


Labor Relations Board, and the In 


terstate Commerce Commission in 
suppressing unfair practices in their 
several fields. Perhaps the best part 
of this chapter is that which distin 
guishes the work of these agencies 
from the activities of the courts. The 
social service agencies are dealt with 
separately, as is their susceptibility 
to political influence. A considera 
the work of the 


concludes the chapter. 


tion of Tax Court 


American views of notice and 
hearing are described in Chapter V. 
They furnish greater safeguards to 
the private litigant than do the Eng: 
lish administrative agencies by rea- 
son of our constitutional concept 
of due process. Chapter VI on “The 
Process of Proof and Decision” dis- 
the 
rules of evidence on one side and 


the 


cusses the relaxation of strict 


insistence on decisions being 
probative evi- 


dence on the other. The limitations 


based on rational 
of judicial notice are outlined as 
are the safeguards thrown around 
the work of the examiner in reach 


ing his decisions. The necessity for 
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reasoned decisions and adequate find- 
ngs 


4 


with the lack of them in England. 


in this country are contrasted 


Nowhere, however, is the contrast 
between American and English ad- 
ministrative procedure more marked 
than in the realm of judicial review. 
In England, despite the recommen- 
dations of The Committee on Min- 
(1932) , 


right of judicial review in our sense 


isters’ Powers there is no 


of the term unless granted by statute. 
Here, if there is no statutory review 
or if such review is inadequate, there 
is a review as of right. Adequate judi- 
cial review comprehends a review on 
the following grounds: 

(1) Ultra to ensure that the 

administrative determination was 

within the authority delegated to the 
(2) natural justice: that at 
least minimum standards of fairness 
for the process of administrative ad 
judication—what the United States 
Supreme Court has called “the funda 
mentals of fair play’’—were observed; 
(3) substantial justice: that the ad 
ministrative determination has a bas- 
is in evidence of rational probative 
force. 


vires: 


agency; 


The author states impartially the 
rule as to substantial evidence, the 
doctrine of “mixed questions of law 
and fact’ and the “jurisdictional 
fact doctrine”. 

Until reading this book I should 
not have believed that the subject 
matter of administrative law could 
be treated so briefly and yet so ac- 
curately. One may be allowed to ex- 
press the hope that the author may 
be induced to write another simila1 
work dealing with the older com- 
mon-law type of administrative pro- 
still holds 


many of our states and which is still 


cedure which sway in 
of great importance in areas that 
know the blessing of a relatively 
decentralized government. 

ARTHUR T. VANDERBILT 
Newark, New Jersey 


P re-rRiaL. By Harry D. Nims. 
New York: Baker, Voorhis & Co., 


Inc. 1950. Price $5.75. Pages x, 319. 

Only a judge who regards his po 
sition as nothing more than a means 
of livelihood can afford to be with- 
out this book. The contents make 





it obvious that the development of 
pre-trial procedure is the most vital 
trend in present-day improvement 
in the administration of justice. 
The movement is so new that Mr. 
Nims has been able to embrace in a 
single volume a complete treatment 
of the subject with much of the ma 
what he 
this 
one change in our procedure is mak- 


terial unabridged. From 


has collected we can see how 
ing over the conduct of litigation in 
this The 
unsportsmanlike 


when it 
the 


judge to know anything about the 


country. days 


seemed for 
controversy until the plaintiff's law 
yer opened the case with ringing 
oratory will soon be only history. 
The days of the great lawyer-artists 
who paint their pictures on a can 
vas blank as Modred’s shield at the 
beginning of the trial are numbered. 
the trial 
of a lawsuit is disappearing and in 


The theatrical element of 


its place is beginning to appear an 
investigation such as might be made 
by scientists seeking the true solu 
tion of a physical problem. Much of 
the fun and much of the hero wor- 
ship about advocacy will go, but 
with their disappearance will come 
a closer approximation of justice in 
the result. The game will always be 
there, but it will consist in the search 
for favorable facts and law in pre 
paration for the trial rather than 
a hawklike agility in pouncing on 
weak spots as they show themselves 
during the trial. 

The book demonstrates that afte) 
a properly conducted plenary pre 
trial hearing the judge and counsel 
on both sides go into the trial know- 
ing what the issue is and with the 
underbrush that 
they can devote themselves to the 


cleared away so 


resolution of the issue. 


The author treats also of a less 
radical form of pre-trial procedure 
where the court clears its calendar 
by lending its good offices as a con- 
ciliator in bringing the parties to 
a settlement or even by transferring 
the case to a court having a more re- 
stricted monetary jurisdiction. The 
fundamental difference between the 
two types is illustrated by the gener- 
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ally followed custom of keeping the 
settlement conference judge away 
from the trial but assigning the is 
sue fixing judge to preside at it. A 
party who has stuck to his settlement 
figure in the face of pressure from a 
judge has a right to have his case 
tried before another whom he has 
not antagonized, but, after an issue 
fixing conference with a judge, to 
assign a different judge to hear the 
trial would be to throw away one 
of the benefits of the procedure. In 
Chief Justice Van- 
derbilt of New Jersey, in his paper 


this connection 


“Our New Judicial Establishment: 
The Record of the First Year’, 
“The great objective of the pre-trial 


Says: 


conference, however, is 


that 


precisely 
which leads our appellate 
judges to read the briefs in advance 
of the argument—to enable the judge 
to have an intelligent view of the 
entire case before beginring to ex- 
ercise the judicial function of hear- 
ing a case or listening to the argu 
ment of an appeal.” 

Fifty Pre-Trial 
voted to “How Pre-Trial Is Used”. 


pages of are de 
Besides the author’s general exposi- 
tion, descriptions of the practice in 
a dozen or more jurisdictions, usu 
ally written by a judge, are pub- 
lished. Special treatment is given, 
both in the author’s material and in 
articles by other authorities, to the 
problems that arise in the use of 
pre-trial. 

Digests are included of opinions 
that have every appearance of con 
stituting a complete collection of the 
cases where there has been judicial 
comment on pre-trial. For instance, 
if the reader wants to know what the 
courts have done with the vexing 
problem of an issue fixed by a pre 
trial order which development of 
the facts on the trial proves to be 
inappropriate, the index will lead 
him to cases on the amendment of 
the pre-trial order. 


In an appendix are, in extenso, 
the minutes of six pre-trial hearings, 
the pre-trial rules of sixteen juris- 
dictions, specimens of the orders, 
minutes and statements prepared 
during or at the close of pre-trial 
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hearings in twelve jurisdictions and 
an exhaustive bibliography. 

The work has not only the char- 
acter of the conventional law book 
where an author takes the decided 
cases and collates in logical arrange- 
ment the principles decided. It gives 
also what readers so often look for 
in vain, practical assistance in put- 
ting those principles into practice. 
The day should come when Pre- 
Trial will lie on every judge’s desk 
beside, and almost as well worn as, 
his commonplace book of charges to 
the jury. 

E. J. Dimock 
New York, New York 


Economics OF LABOR AND 
INDUSTRIAL RELATIONS. By 
Gordon F. Bloom and Herbert R. 
Northrup. Philadelphia: The Blak- 
iston Company. 1950. $5.00. Pages x, 
728. 

A carefully planned, adequate, 
and relatively impartial text, suit- 
able for college 
courses, which outlines the princi- 


undergraduate 


pal problems of current importance 
in the field of management-labor re- 
lations. It discusses the history, in- 
ternal structure, and purposes of 
labor unions. Suggestions for cor- 
porate management of industrial 
appear. A_ general 
analysis is made of wage-hour, social 
security, unemployment compensa- 


relations also 


tion, and workmen’s compensation 
legislation, with 
ence to the impact of such measures 


particular _ refer- 
on the working forces. There is a 
case study of current governmental 
policy in labor relations matters. 
The meat of the book is a lengthy 
section entitled “Economic Theory 
of Labor” which “seeks to develop 
tools of analysis and a frame of ref- 
erence which can be utilized in ex- 
amining and solving labor prob- 
lems”. This section deals with labor 
supply, labor demand, the effect of 
wage changes and the shorter work 
week on employment levels, and 
such problems as technological in- 
novation and the business cycle. 

FRANK E. Cooper 
Detroit, Michigan 
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Monrtcomery's FEDERAL 
TAXES—ESTATES, TRUSTS AND 
GIFTS, 1949-50. By Robert H. Mont- 
gomery, James O. Wynn and G. 
Harold Blattmachr. New York: The 
Ronald Press Company. 1950. $12.50. 
Pages 1145. 

The 1949-50 edition of Montgom- 
ery’s Federal Taxes—Estates, Trusts 
and Gifts is the latest of the annual 
editions of this handbook which is 
a familiar sight in many tax li- 
braries. This one-volume work con- 
cisely treats the problems relating to 
the income tax on decedents’ estates 
and trusts, the estate tax and the gift 
tax. It is similar in make-up and 
style to the other well-known publi- 
cation, Montgomery’s Federal Taxes 
—Corporations and _ Partnerships, 
which is also published in annual 
editions. 

In general, each topic is intro- 
duced with a brief explanation of 
the subject, quotation from the ap- 
plicable provisions of the Internal 
Revenue Code and the Treasury 
Regulations and references to perti- 
nent decisions and rulings. The 
authors, with but few exceptions, 
do not attempt a detailed analysis 
of the decisions, but give a concise 
statement of the pertinent rule of 
the case. Cross-references and foot- 
notes are kept to a minimum. What 
is deemed important enough to note 
is deemed important enough to in- 
clude in the immediate text by way 
of quotation, discussion or citation. 
This method of treatment is especial- 
ly helpful for those who seek orienta- 
tation or a quick grasp of a partic- 
ular phase of the law. 

The book is often of value as well 
in providing a ready answer by way 
of pertinent decision to the special 
question at hand. While the number 
of decisions cited must of course be 
limited by the condensed nature of 
the work, the authors have done a 
commendable job in selecting cases 
with an eye to those that are repre- 
sentative as well those that 
have an unexpected or unorthodox 
twist. For those who prefer to start 
with a “grass roots” approach to 


as to 


each problem through a study of all 





pertinent sections of the Code and 
regulations and all related court de. 
cisions and rulings, the book will 
frequently provide a double-check 
of the conclusions reached. Wheth- 
er there is agreement or disagree. 
ment another opinion is always 
worth having. 

Chapter | introduces the detailed 
and technical subject matter to 
follow with a treatise upon funda- 
mental income, estate and gift tax 
concepts to be applied in planning 
the distribution of an estate. In this 
chapter is a wealth of comparative 
material in the form of computa- 
tions showing the results in terms of 
dollars of 


estates of various sizes. 


methods of arranging 
One table 
compares the amounts of estate and 
gift taxes upon transfers of proper- 
ty ranging from $70,000 to $50,000,- 
000. The gift tax in each case is 
computed on the net amount arrived 
the 
transfer the 
amount of the gift tax payable there 


at by first subtracting from 
amount available for 
on. This points up a fact sometimes 
overlooked; namely, that the amount 
used to pay estate tax must be in 
cluded in the amount of the estate 
subject to tax, whereas the amount 
used to pay gift tax, if paid by the 
donor, is not included in the amount 
of the transfer upon which the gift 
tax is levied. Other tables, to men 
tion a few, show the tax consequences 
of uses of the marital deduction, in 
come tax advantages of division of 
property among persons other than 
the spouses, and the amount of mar 
ketable securities necessary to pro 
tect other property from the estate 
tax. 

The next part is devoted to the 
income tax on decedents’ estates and 
trusts. The emphasis is, of course, 
on problems peculiar to these partic 
ular taxpayers. One of the highlights 
is a comprehensive summary of the 
special deductions applicable to 
trusts and estates allowed by Section 
162 and of the taxation to the bene 
ficiaries of the income so deducted 
The authors have made a conscien- 
tious effort to clarify these involved 
provisions and to annotate them 
with pertinent decisions. 
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[he estate tax is introduced with 
. brief and interesting history of 
leath tax legislation. The first of 
such legislation was in 1797 as a 
stamp tax with a maximum effective 
rate of one-half of one per cent, but 
was repealed in 1802 without ever 
having become effective. Other estate 
tax legislation followed and was met 
with considerable opposition from 
the states which resented this federal 
encroachment in a tax field they 
regarded as exclusively their own. 
The controversy was finally settled 
through adoption of the credit for 
state death taxes. 

Other chapters cover the property 
includable in the gross estate, the 
valuation of such property, deduc- 
tions from the gross estate, estates 
of nonresident alien decedents, rates, 
credits and computations of tax and 
returns and administration. 

The chapter on valuation of prop- 
erty is comprehensive and well or- 
ganized and contains a number of 
practical aids to the solution of the 
dificult problems in this field. Of 
interest among other things is a 
list of sixteen decisions in which the 
courts held the value of stocks for 
estate or gift tax purposes to be 
lower than the quoted market price. 
rhis graphically illustrates the well- 
known fact that in a valuation case 
exclusive reliance on any one factor 
should be avoided where other fac- 
tors point to a different value. 

Since a new edition is published 
each year, the advantage is gained 
of having the previous year’s tax 
developments incorporated into the 
text together with explanation and 
citations. Reference to back cover 
inserts is not required. Several pages 
are devoted to parts of the Techni- 
cal Changes Act of 1949 as a major 
estate tax development since the 
previous edition. Explanation and 
comment are included regarding the 
significance of the conference report 
which is so important to a proper 
interpretation and understanding 
f portions of this Act. 

Ihe last part of the book covers 
the gift tax. This contains, among 
other things, a very readable survey 





of the transactions that are deemed 
taxable gifts and an indication of 
when such gift transactions are 
treated as complete. Other chapters 
relating to the gift tax include com 
putation of the Amount of Net Gifts, 
Rates and Computation of the Tax, 
and Returns and 

If you are seeking sympathy and 
comfort in a struggle with some of 


Administration. 


the untamed provisions of the Code, 
don’t miss the preface, which con- 
Mr. annual 
blast at the needless complexities 
of the tax laws. 


tains Montgomery’s 


Freperick O. Dicus 
Chicago, Illinois 


Law DICTIONARY—ENGLISH 
— ESPANOL — FRANCAIS - 


DEUTSCH by Lawrence Deems 
Egbert, A. B. Docteur en Droit. 


New York: Fallon Law Book Com- 
pany. 1949. $15.00. Pages xviit, 637. 

Colonel Egbert, editor in charge of 
the publication in different lan- 
guages of the proceedings of the Nur- 
emberg International Trial, has es- 
sayed the impossible: an English 
Spanish-French-German law diction- 
ary. As Mr. Justice Robert H. Jack- 
son says in the preface, ‘““Words such 
as ‘due process of law’, ‘cross exami- 
nation’, and ‘habeas corpus’ bring to 
our minds a complicated background 
of our own law and practice which 
does not always have an equivalent 
in the practice of the British or Con- 
tinental lawyers.” The converse is, 
of course, just as true. Nothing short 
of a miniature encyclopedia of the 
law of a foreign country, like our 
Bouvier, written in our own tongue, 
could give us unilingual lawyers 
an accurate idea of the meaning of 
that country’s legal terms. Yet 
Colonel Egbert’s dictionary is not 
only a nonencyclopedic dictionary 
but a particularly concise dictionary. 
In his explanatory note he tells how 
a reader, thinking in Spanish of the 
word “derecho” and seeking the 
German equivalent, can turn to the 
Spanish alphabetical index and, af- 
ter the word “derecho”, will find 
the number “2200” where the equiv- 
alents in the other three languages 
are given, and adds “If he happens to 
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think of the word ‘ley’ he will tind 
the ‘2200° that 


word also and by the same process 


same number after 


find the same equivalents.” I have 
the listed 
French and German equivalents for 


serious doubt whether 
the words “derecho” and “ley” are, 
in all 
Spaniard who chose always to trans- 
late into 


“Rechtswissenschaft” 


cases, interchangeable. A 


“derecho” German as 
would often 
fail to convey his intended meaning. 
In the given example he could per- 
haps be assimilate 
“Rechtswissenschaft” to “jurisprud- 


expected to 


encia” where the Spanish equiva- 
lents of “law” are given as “derecho; 
ley; jurisprudencia” and the Ger 
man equivalents in the same pat- 
tern as “Recht, Gesetz, Rechtswissen- 
schaft’”, but what is he to do with 
“Landlord” where four Spanish 
“equivalents” are given followed by 
five German “equivalents” which do 
not, on inspection, fall into the pat- 
tern of the Spanish words? 

It is 
planned as this is could ever be more 


hard to see how a_ book 
than a ready reference handbook to 
enable the user to get a general idea 
of the purport of some foreign writ- 
ing. If a lawyer wants to express 
himself on a legal matter in a foreign 
language he wants to do so just as 
accurately as if he were using his 
He 
that without real instruction in the 


mother tongue. can never do 
meanings of the foreign legal terms. 
Mere ranging them beside domestic 
legal terms with which he is familiar 
and to which the foreign terms may 
under some circumstances be equiv- 
alent will not furnish that instruc- 
tion. if, however, the necessary en- 
cyclopedic treatment were adopted 
it would not lend itself to polyglot 
arrangement. Thus the field of a 
polyglot law dictionary is limited 
to cases where concise, suggestive 
definitions like Colonel Egbert’s will 
suffice. 


Furthermore, the polyglot ar- 
rangement can result in slight con 
fusion to someone with a smattering 
of the languages involved. It would 
be highly difficult to find any one 


(Continued on page 876) 
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® Each year, with the adjournment 
of the Annual Meeting, a new Presi- 
dent emerges. Naturally, the mem- 
bership is curious as to the manne 
of man he is, the things he consid- 
ers important, and the programs 
he expects to emphasize and follow. 
I shall try to inform you on some 
of these points. 

Regarding my aims as President, 
it is my earnest intention to follow, 
as best I can, in the steps of my im- 
mediate predecessors. 

I am impressed with the necessity 
for all bar associations, local, state 
coordinate their 


and national, to 


efforts and to work for a common 
purpose, our ideals and aspirations 
being the same and our membership 
coming from the same group—the 
After all, the 
members of the American Bar As- 
sociation are members, officers and 


American lawyers. 


past officers of local and state associ- 
ations. 

I am one who believes that we 
lawyers, through our bar associa- 
tions, can accomplish wonders, but 
to do this we must be aggressive and 
courageous. We must not wear a 
cloak of complacency. If we lawyers 
can’t move mountains we can, work 
ing together, probably accomplish as 
satisfactory a result. Living in a day 
of organization, however, we must 
realize that in unity lies our strength. 
In this connection, it is encouraging 
the way lawyers throughout our na- 
tion are in substantial accord in their 
thinking on the major problems of 
the day. 

Our grown so 
large and our problems so numerous 


Association has 


and intricate that no man could be 
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expected to accomplish all the con- 
structive results that he would like, 
and I particularly realize the prob- 
lems that I have ahead. I shall wel- 
come suggestions and recommenda- 
tions touching upon my duties and 
responsibilities. 

and the threat 
of greater wars as our nation is, one 


Faced with war 
of our first duties is to give full 
support to our Government in the 
war effort and to assist with the legal 
citizens in the 
Armed Forces. We are proud of the 
record of 


problems of our 


made in the 
last war. We must strive to better 
that record now. 


service we 


We realize, of course, that our 
courts must be strong if the con- 
fidence of our people in our Gov- 
Dur- 


ing the year ahead we should sup- 


ernment is to be maintained. 


port every effort to improve the ad- 
ministration of justice in the federal 
courts. We shall also work with the 
state and local bar associations in 
improving the administration of 
justice in the state courts. 

I believe that teaching of American- 
ism within and without our schools 
has been neglected. I shall support 
Citi- 
zenship in its ambitious program 


our committee on American 
to make our people, young and old, 
appreciate the blessings that our 
country offers. If our citizens are 
fully informed as to the history of 
our country and the liberties and 
opportunities offered 
form of government we shall have 


under our 


no need to fear infiltration of foreign 
ideologies. 

I realize that some of our members 
can not attend the Annual Meetings 





this 
familiar as we should like to have 
be with the programs and 
activities of the American Bar As. 
sociation. Likewise, we do not have 
the opportunity of letting the law 
yers in the country who are not 


and on account are not as 


them 


members of our Association realize 
the scope and importance of our 


programs, and hence of arousing | 


their desire to become one of ow 
members. Starting this year we are 
seeking to hold a number of Region 
al Meetings in parts of the country 
that have not recently had an An- 
nual Meeting. We are planning a 
most ambitious program for these 
meetings and expect, as nearly as 
possible, to have an Annual Meet- 
ing on a restricted basis with activi- 
ties of our major “bread and butter” 
Sections. We also expect to empha- 
size programs for the benefit of the 
general practioner. We shall seek 
to have these regional meetings at 
strategic points that are easily a 
cessible and invite attendance of all 
lawyers within a reasonable radius. 

During the coming year we shall 
emphasize public relations with the 
full realization that a good reputa 
tion must be based upon a good 
character. 

I will to the extent of my ability 
emphasize our obligation to meet 
the requirements of our citizens in 
the furnishing of legal services. This 
is a duty that we can not and will 
not neglect. This need can best be 
filled by an aggressive Legal Aid 
and Lawyers’ Reference Program. 
At the present time it is my belief 
that we have only scratched the sur 
face and there is so much to be done 
in this regard that I can only feel 
proud of the direction in which we 
are traveling and not of our accom 
plishments. 

I wish it were possible for every 
lawyer to realize the great work 
done by our Committee on Un 
authorized Practice. The work has 
been so constructive that fundament 
ally it needs little support from the 
President. 

In accordance with the precedent 
set by my predecessors, I shall re 
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port on this page my visits to the 
meetings of the various associations. 
\fter my 
the Annual Meeting I attended and 


nomination and _ before 
spoke to the meetings of the Florida 
State Bar 
Beach, Florida, on April 29; the 
judicial Conference of the Fifth Cir- 


Association at Ormond 


cuit at Edgewater Park, Mississippi, 
on May 25; the Mississippi Bar As 
Gulfport, 


sociation at Mississippi, 


on June 22; the International As- 
sociation of Insurance Counsel at 


White Sulphur Springs, West Vir 
ginia, on July 6; the Washington 
State Bar Association at Spokane, 
Washington, on August 11; and the 
South Dakota Bar 
Sioux Falls, South Dakota, on Sep 
tember 1. Since the Annual Meeting 


Association at 


| have attended and spoken to the 


London Letter 


(Continued from page 835) 


the 
street, with a narrow gateway, and an 


house of timber erected cross 
entry on the south side of it under 
the house”. 


down after the great fire of London 


This gate was taken 


and a new Bar, designed by Sir Chris- 
topher Wren, was erected in 1670- 
1672. By the year 1878 this Bar had 
become a hindrance to traffic pro 
ceeding to and from the City along 
Fleet Street and the Strand and it 
was removed during the winter of 
that year. For ten years following, 
the stones which had formed the Bar 
remained exposed to the elements in 
a London yard, when they were given 
to Sir Henry Bruce Meux, who paid 
the cost of their transmission to his 
home at Theobald’s Park, in Hert- 
lordshire, where the Bar was again 
erected in 1888. The present owner 
wishes to return it to the City. It has 
been announced that the trustees of 
Sir Hedworth Meux have decided 
against the suggestion that it be con- 


Michigan State Bar Association at 
Grand Rapids on September 29, and 
Bat 


Los Angeles on October 6. 


the California Association at 
During the year ahead I shall give 
the 
Association. With the work placed 


practically my entire time to 


upon your President it could hard 


lv be otherwise. 


While we do represent, through 


the members of our House of Dele 
gates, the great majority of the 
lawyers of this country, neverthe 


less we should grow stronger if we 


increased the membership of ow 


Association. I, therefore, earnestly 


request that our active members 
take just a little time to phone ol 
write their friends personally to file 
their applications for membership. 


\ good lawver who is a nonmember 


Works by 
deed of gift under the Ancient Mon 


veyed to the Minister of 
uments Act, as it was felt that, in 
that case, it might well remain in 
definitely where it now stands, and it 
that it 
stored as nearly as possible to its 


is their wish should be re 
original site. 

There have been several sugges 
tions as to a proper site for the Ba 
if and when it returns to London. 
One was that it be placed at the foot 
of Ludgate Hill, but this proved to 
be impracticable.. It seems that the 
ideal site for it is at the bottom of 
Middle 
Thames Embankment. 
trafh« 


central arch is greater than that of 


Temple Lane, on_ the 


It could not 
obstruct as the width of the 
the existing carriage way, and it is 
also taller than the height insisted 
upon for the free passage of fire 
engines and appliances. It would be 
seen and admired by many thousands 
of people who pass along the Em- 
bankment daily and it would be in 
its natural home. 

Temple Bar has a somewhat grue- 
At different 


some history. 


many 


The President's Page 





will not be if the question — is 
properly placed by a friend in whom 
he has confidence. It is my earnest 
desire that each state increase its 
membership in the American Bar 
Association by 25 per cent. This will 
not be dificult and will increase ow 
prestige and our ability to serve. 

1 am deeply honored by having 
selected as President of the 
Bar 


feeling of 


been 
\merican \ssociation. I accept 


with a humility and a 
firm determination to do everything 
within my power to promote the 

Association. | 
I can do little. | 


feel that with the aggressive support 


programs of our 


realize that alone 


of our membership we can accom- 


plish wonders. I sincerely believe 


that the American people look to 


us for leadership. 


periods it was decorated with the 


heads of malefactors. The remains 
ol Sil 


concerned in 


Thomas Armstrong, who was 
the Rye 


and who was executed at Tyburn on 


House Plot, 


June 20, 1684; the head and quarters 
of Sir William Parkins; the 
quarters of John Friend were some 
One of the 


and 


of the early ornaments. 
last was Towneley. 

One ol 
at Temple Bar was the closing of the 


the old customs observed 


gates whenever the Sovereign had oc- 
the City. A herald 
would then sound a trumpet before 


casion to Visit 
the gate, followed by a knock from 


another herald, whereupon, after 
some parley, the gates would be 
thrown open and the Lord Mayor 
would present the City sword to the 
Sovereign, who graciously returned 
the City. At 


present time when the Sovereign 


it, and entered the 
enters the City a similar ceremeny 
takes place at the Temple Bar Me- 
morial which marks the site of the 
old Temple Bar. This 
was unveiled in 1880, the architect 
being Sir Horace Jones. 


Memoria! 
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s A Milestone 


Another Annual Meeting, one of unusual significance, 
has taken its place in the history of the organized Bar. 
At our invitation about one thousand of our neighbors 
to the north and their ladies joined forces with us. They 
added much of brilliance and charm to our gatherings 
and brought distinction to our deliberations. To enjoy 
the privilege of entertaining such companionable and 
understanding guests warms the heart. We shall ever 
remember with satisfaction the ties of friendship re- 
newed and strengthened and made forever secure dur- 
ing the days we spent so happily together. Canada’s 
eloquent Leonard Brockington with his eternal felicity 
of expression brought alive the thought which must 
have held high place in the minds of all of us as we 
came together in general assembly. You will remember 


his words: 
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Never, 1 think, in our history until tonight have so many 
Canadians and so many Americans met together in such 
close and friendly proximity except as allies on the field 
of battle fighting together in one great cause . . . we both 
know that for each of us the lantern is always lit in the 
window and the latchstring loose on the door, that we 
need no passports to each other's hearts and that there can 
be no fortifications on the frontiers of the human spirit 
where men pass in equality and freedom. 


And how vital is further dictum that while we met as 


lawyers, we met no less as North Americans. 


Simply but surely the keynote of our purpose was 
sounded by Bishop Dun in the invocation pronounced 
by him at the opening of the first session of our As 
sembly: 


O Ged... 
use of freedom, just in the exercise of power, generous in 


make the peoples of our lands reverent in the 


the protection of weakness. Enable us to guard for the least 

among us the freedoms we covet for ourselves. 

Faithfully we sought to sustain these ideals as we 
moved side by side through the affairs of our great joint 
meeting until finally at the Annual Dinner we heard 
from the lips of our matchless and beloved guest from 
the British Isles, The Right Honorable Sir Norman 
Birkett, this gentle admonition: 

It is altogether right and proper therefore that in these 
troubled days of ours, we should reflect for a moment or 
two in all our deliberations on the great blessings we are 
so apt to take for granted—the supremacy of law and the 
freedoms which spring therefrom, and to dedicate ourselves 
afresh to the work of seeing that they do not perish from 
the earth. 

Let us accept this as our guide in our domestic affairs 
and as we seek our way through the jungle of inter- 
national relations shoulder to shoulder with our North 
American partners, our English cousins, and others 
abroad of like mind in our everlasting struggle to secure 
and maintain, for all who would deserve them, the 


blessings of liberty under law. 


a The Lawyer’s Master 


“Words are not pebbles in alien juxtaposition”, Judge 
Learned Hand has observed—and thereby hangs a tale! 
Language is the everyday tool of lawyers. We some- 
times cut our mental fingers using words. Without 
words we cannot even conceive ideas, let alone express 
them. Clumsy tools though words are, the master 
lawyer is a skilled craftsman in their use. True it is 
that with words we govern the lives of men. So—what 
of words? 
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Courts have chided us on our lawyer-like fondness 
for using several words where one is sufficient. This 
may be a vestige of the day when the scrivener was 
paid, as the county clerk still is, according to the num- 
ber of words in the document. Better that a lawyer be 
a man of few words, heeding the biblical warnings 
to “Let thy words be few’, and “He that hath know- 
ledge spareth his words”. No lawyer wants to incur 
Solomon’s condemnation, “‘Seest thou a man that is 
hasty in his words? there is more hope of a fool than 
of him.” 

Sincerity is not only an attractive virtue, but it is 
| great asset to the lawyer, because a lawyer’s word 
must be believed. It is often his bond. Grand words 
are seldom sincere because sincerity usually wears no 
pretentious trappings. How foolish to let some modern 
lroilus exclaim to you, “Words, words, mere words, 
no matter from the heart”. Better to weigh our words; 
and then, not a baker’s dozen, but rather a word too 
little than a word too much. 

Words are tricksters. Holmes tells us that a word 
is not a crystal, but it is “the skin of a living thought”. 
Like the successful lawyer’s waistline, words often 
expand as they grow older. Exactness in the use of 
words and accuracy in expressing himself are the 
hallmarks of the master legal craftsman. One of the 
habits we occasionally fall into is that of giving a new 
or additional meaning to a familiar expression already 
in use. This doubles the meaning of the word and 
often confuses or conceals the thought it contains. 
How many legal quarrels result from grammar alone! 
Only painstaking precision by the draftsman will 
achieve unambiguous definition. Does “fast” mean 
“fixed” or “rapid”? And there are those weasel words 
which suck the very life and content out of those others 
near them, leaving only an empty shell. What real 
lawyer will use them? 

How tempting to use long words and Latin to 
parade the lawyer’s learning! Erudite neologism and 
the employment of esoteric sesquipedalian nomencla- 
ture frequently tend more to obfuscation than elucida- 
tion of the law’s conundrums, however much the legal 
hermeneutist may enjoy his own exegetics. To scourge 
the poor layman with Latin is a dubious tactic for 
the modern priest of the law. Shades of honorificabili- 
tudinitatibus! Gurth and Wamba in Ivanhoe can in- 
struct the lawyer in the value of good old Anglo-Saxon 
English. We find in Shakespeare and the Bible short, 
clear words with which to say our say and pour forth 
our ideas with tongue and pen. 

A lawyer's life is in a sense a battle of words. A 
modern master of English, Winston Churchill, wrote 
once that he would make all boys learn English, and 
“the only thing that I would whip them for is not 
knowing English. I would whip them hard for that.” 
So will our brethren at the Bar and on the Bench! 

The law may be his Mistress, but words he has 
spoken or written are truly the lawyer’s Master. 
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ADMINISTRATIVE LAW 


Federal District Court Has No Power 
To Review Issue of Probable Cause for 
Action of Federal Security Adminis- 
trator in Seizing, Without a Hearing, 
Drugs Allegedly Misbranded 


® Ewing v. Mytinger & Casselberry, 
Inc., 339 U. S. 594, 94 L. ed. Adv. 
Ops. 776, 70 S. Ct. 870, 18 U. S. Law 
Week 4343. (No. 568, decided May 
29, 1950.) 

Section 304(a) of the Federal 
Food, Drug, and Cosmetic Act, 21 
U. S. C. § 334, permits multiple 
seizures of misbranded articles 
“when the Administrator has prob- 
able cause to believe from _ facts 
found, without hearing, by him or 
or any Officer or employee of the 
Agency that the misbranded article 
is dangerous to health, or that the 
labeling of the misbranded article 
is fraudulent, or would be in a ma- 
terial respect misleading to the in- 
jury or damage of the purchaser or 
consumer”. Under this section, the 
Administrator made eleven seizures 
of appellee's “Nutrilite 
Food Supplement” (a concentrate 


product, 


of alfalfa, water cress, parsley, and 
synthetic vitamins combined in a 
package with mineral tablets), on 
the ground that the labeling of the 
product was “misleading to the in- 
jury or damage of the purchaser or 
consumer”, no claim being made 
that the preparation was harmful or 
dangerous to health. Appellee 
brought suit before a_ three-judge 
district court for an injunction to 
have Section 304(a) declared un- 
constitutional and to dismiss all 
but the first of eleven libel suits aris- 
ing out of the seizures. The district 
court held that the Administrator 
had acted arbitrarily and capricious- 


Reviews in this issue by Rowland L. Young 
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ly in instituting multiple libel suits 
without first affording appellee a 
hearing on the probable cause issue 
and that 304 (a) was re- 
pugnant to the due process clause 
of the Fifth Amendment. The Court 
permanently 


Section 


enjoined appellants 
from instituting any action raising 
a claim that the labeling of the 
product was misbranding. 

Mr. Justice Douctas delivered the 
opinion of the Court reversing. The 
probable cause required by Section 
304 (a) is merely the statutory pre- 
requisite to the bringing of the law- 
suit, he says. “When the libels are 
filed the owner has an opportunity 
to appear as a claimant and to have 
a full hearing before the court’, he 
continues. “This hearing, we con- 
clude, satisfies the requirements of 
due process.” In reply to the argu- 
ment that the multiple seizures could 
cause irreparable damage to appel- 
lee’s business, he replies that initi- 
ation of judicial 
by an indictment or an information, 


proceedings, as 


often causes serious damage, but it 
is not a requirement of due process 
that a judicial inquiry determine 
whether the discretion vested in the 
prosecuting authorities can be ex- 
ercised. He holds that the district 
court had no jurisdiction to review 
the administrative determination of 
probable cause. Such review of this 
preliminary phase of the adminis- 
trative procedure “does not fit the 
statutory scheme nor serve the policy 
of the Act”, he declares, adding 
“Multiple seizures are the means of 
protection afforded the public. Con- 
solidation of all the libel suits so 
that one trial may be had is the 
relief afforded the distributors of 
the article”. 

Mr. Justice BurTON concurred in 
the result. 


Mr. Justice CLARK took no part in 
the consideration or decision of this 
case. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which he says 
that, while he agrees with the Court 
about the constitutional and statu 
tory issues canvassed in its opinion, 
he cannot answer Mr. Justice JACk- 
son’s dissent and therefore yields to 
it. While Congress can vest judicial 
ly unreviewable discretion in an ex 
ecutive agency in cases such as this, 
he continues, it does not follow that 
all right of access to the courts to 
prove that the enforcing agency has 
not acted within’ the _ broadest 
bounds of fair discretion has been 
cut off. He says that he cannot say 
that the district court’s decree rests 
upon findings that had no support 
in the evidence, and that therefore 
the district court should not be held 
to be without jurisdiction to enter- 
tain the suit. 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which he says 
that “The Court does not deal at 
all with what appears to be the ulti- 
mate issue decided by the court be- 
low”. The district court’s findings, 
made largely upon undisputed evi- 
dence or on evidence supplied by 
the Government, indicated that the 
Government instituted a multipli- 
city of court actions to harass ap 
pellee and that the actions would in 
jure appellee’s business before any 
of the issues could be tried. Assum- 
ing that the Act is constitutional, he 
says, “the question remains whether 
it has been so misused by refusal of 
administrative hearing, together 
with such irreparable injury in an- 
ticipation of judicial hearing, as to 
deny appellee due process of law or 
to amount to an abuse of process 
of the courts”. 
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The case was argued by 
L. Stern for appellant, 


Charles S. Rhyne for appellee. 


ADMIRALTY 


Admiralty Has Jurisdiction To Con- 
sider Claim of Fraudulent Transfer of 
Vessel Attached in Libel in Personam 


® Swift & Company Packers v. Com- 
pania Colombiana del Caribe, S. A.., 
339 U. S. 684, 94 L. ed. Adv. Ops. 
867, 70 S. Ct. 861, 18 U. S. Law 
Week 4396. (No. 230, decided June 
5, 1950.) 


Swift & Company Packers, a Ne 
vada corporation, and others filed 
a libel in personam in the District 
Court for the Canal Zone against 
the Compania Transmaritima Col 
ombiana, S. A., a Colombian cor 
poration, as owners of rice shipped 
Cuba 


M/V Cali, owned and operated by 


from Ecuador to aboard 
Transmaritima. It was alleged that 
the cargo had been delivered to the 
vessel in good order, that the vessel 
had been sunk by reason of negli 
gence, with resulting nondelivery. 
The libellants prayed for attach- 
the the 
flacran or Caribe. Later, the libel- 
supplementary 


ment of vessel known as 


filed a and 
libel, 


pania Colombiana del Caribe, S. A., 


lants 


amended joining the Com 
as respondent, alleging that the lat 
ter company had been organized un 
der the laws of Colombia by the di- 
rectors, officers and stockholders of 
that the 
transferred by 

Del 


rights of 


l'ransmaritima, Alacran 
had 


maritima to 


been Trans- 


Caribe in fraud 


of the libellants and 
consideration. It 
Del 
“merely the creature or alter ego” 
the 


tive, it was alleged that Del Caribe 


without any real 


was alleged that Caribe was 


of Transmaritima. In alterna- 
was indebted to Transmaritima for 
at least a substantial part, if not all, 
of the purchase price of the Alacran, 
which had 
\ttachment of the vessel was again 


been renamed Caribe. 


prayed on either of two grounds: 
and Del 
Caribe were really one and the same, 


(1) Since Transmaritima 


it mattered not which was deemed 





to be the owner ot the Caribe; o1 
(2) since the transfer of the Caribe 


was fraudulent, it should be set aside. 


The Court 
there was no jurisdiction in admiral- 


District found that 
ty to inquire into the relations be- 
tween the two respondent companies 
or the sale of the Caribe, and refused 
to exercise jurisdiction to look into 
the transfer since it had taken place 
between two foreign corporations 
in a foreign country. Accordingly, 
the attachment order was vacated. 
The Court of Appeals affirmed. 
Mr. Justice FRANKFURTER delivered 
the opinion of the Supreme Court 
reversing. He says that the District 
Court's reasoning was based on the 
that a 


transfer of a vessel was a matter for 


view claim of fraud in the 


determination by a court of equity 


and therefore outside the bounds 


of admiralty jurisdiction. Despite 
“loose talk to this effect in the re 
he thinks, 


the 


ports”, this is erroneous 


where, as here, issue of fraud 


arises in connection with the at 


tachment as a means of effectuat 
ing a claim incontestably in admiral 
ty. “We find no restriction upon ad- 
miralty by chancery so unrelenting 
as to bar the grant of any equitable 
relief even when that relief is sub 
sidiury to issues wholly within ad- 
declares. 


miralty jurisdiction,” he 


his is not to enlarge admiralty 
jurisdiction, he says, but “to avoid 


its mutilating restriction”. 


Libellants failure to establish a 
prima facie case of fraud did not 
justify vacation of the attachment, 
he says, for they were not put upon 
notice that any such proof of fraud 
He 


cludes by answering the argument 


was needed before trial. con 
that the District Court’s order was 
justified on the grounds of forum 
non conveniens, saying that it is 
rare to apply this doctrine to a suit 
brought by a United States citizen, 
and that it was improper under 
these circumstances to remit a Unit- 
ed States citizen to foreign courts 
without assuring him that respond- 
ents would appear in those courts 


and that his security in those courts 


would be equal to what had been 
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obtained by attachment in the Dis 
trict Court. 

Mr. Justice DouGLas took no part 
in the consideration or decision ol 
this case. 

The case was argued by Eberhard 
P. Deutsch for petitioner and by 
Nicholas ]. 


ent, 


Healy III for respond- 


COMMERCE 


Interstate Commerce Act Requires 
That Diner Facilities on Trains Be 
Available on Equal Terms to All 
Regardless of Race 
@Henderson v. United States, 339 
U. S. 816, 94 L. ed. Adv. Ops. 790, 
70 S. Ct. 843, 18 U. S. Law Week 
1352. (No. 25, decided June 5, 1950.) 
In this case, the Court held that 
the practice of the Southern Rail- 
way Company of dividing its dining 
cars sO as to segregate Negroes and 
whites was a violation of Section 3 
(1) of the Interstate Commerce Act, 
which makes it unlawful for any 
railroad “to subject any particular 
person to any undue or unrea- 
sonable prejudice or disadvantage” 
in any respect whatsoever. Hender- 
son was refused a seat on a diner 
solely because he was a Negro, al- 
though there was a seat available 
table at which 
sitting. He filed a complaint with 
the 


at a whites were 


Interstate Commerce Commis- 


sion, and the Commission found 
that he had been subjected to undue 
and unreasonable prejudice and 


disadvantage, but that it was a cas- 
ual incident brought about by bad 
judgment of an employee. It de- 
clined to order. A _ three- 
judge district court held that the 


railroad’s general practice was a vio- 


enter an 


lation of Section 3(1) and remand- 
ed the case for further proceedings. 
Ihe railroad modified its rules, set- 
ting aside unconditionally separate 
tables for whites and Negroes. The 
Commission found that these rules 
did not violate the Act. The three- 
judge court sustained the modified 
rules on the ground that the “ac- 
commodations are adequate to serve 
the average number of Negro pas- 
sengers and are 
fair’ ”’ 


‘proportionately 
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The the 
Court on direct appeal was delivered 
by Mr. Justice Burton. It reversed 
and remanded, saying that the right 
dis- 


opinion of Supreme 


to be free from unreasonable 
crimination under Section 3 (Il) be- 
longs to each particular passenger. 
“[I]t is no answer to the particular 
passenger who is denied service at 
an unoccupied place in the dining 
car that, on the 


like him are served”, he declares. 


average, persons 
It is also no answer, he says, that 
the regulations may impose a simi- 
lar disadvantage on whites. Since 
Section 3 (1) invalidates the rule of 
the railroad, he concludes, “we do 
not reach the constitutional or other 
issues suggested”. 

Mr. Justice DouGLas concurred in 
the result. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

The case was argued by Attorney 
General J. Howard McGrath and 
by Solicitor General Philip B. Perl- 
man for the United States, by Bel- 
ford V. Lawson, Jr. and Jawn 
Sandifer Henderson, and by 
Allen Crenshaw for Interstate Com- 


for 


merce Commission. 


COMMERCE 


Validity of Tax Measured by Value 
and Frequency of Transfer of Motor 
Vehicles Is Not Unreasonable Re- 
straint on Interstate Commerce 
"Capitol Greyhound Lines v. 
Brice, 339 U. S. 542, 94 L. ed Adv. 
Ops. 733, 70 S. Ct. 806, 18 U. S. Law 
Week 4332. (No. 118, decided May 
15, 1950.) 

In this case, appellants unsuccess- 
fully contended that it was a vio- 
lation of the commerce clause of the 
United States Constitution for Mary- 
land to impose “a tax of 2% upon 
the fair market value of motor ve- 
hicles used in interstate commerce 
as a condition precedent to the issu- 
ance of certificates of title thereto 
(the issuance of such certificates 
being a further condition precedent 
to the registration and operation of 
such vehicles in the State of Mary- 
land) ....” The tax applied to in- 
terstate and intrastate commerce 
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without discrimination and the pro- 
ceeds were used wholly for road pur- 
poses. The state Court of Appeals 
held that the tax was imposed for the 
privilege of road use. 

The opinion of the Supreme Court 
affirming was delivered by Mr. Jus- 
tice BLack. He says that taxes on in 
terstate commerce imposed by a 
state to pay for the privilege of use 
of its roads or for the cost of admin- 
istering state traffic have taken many 
forms and generally have been up- 
held. The challenge here, he says, 
is to the formula used by Maryland 
and not to the amount of the tax. 
He says that a flat fee for the privi- 
lege of using the state highways has 
been held not to be a “forbidden 
burden on interstate commerce” un- 
less unreasonable in amount. He re- 
jects the carrier’s argument that the 
tax should be forbidden by the com- 
merce clause because it varies for 
each carrier without relation to road 
use, saying that the state’s total 
charge for the privilege of using its 
roads will not show a disparity 
among carriers, because Maryland 
has a mileage tax as well as the title 
tax and the total of the mileage tax 
and title tax is what Maryland 
charges for the use of its roads. There 
are so many factors to be considered 
in working out a completely fair tax, 
he says, that the administrative bur- 
den of enforcement may justify a 
state in ignoring even such a key 
factor as mileage, using “rough ap- 
proximation rather than precision”. 
The carriers have failed to meet the 
burden of proof that the tax here 
was excessive, he adds. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
this case. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. 
Justice JACKSON joined. “Maryland's 
titling tax fails to meet the justifica- 
tions that sustain a State’s power to 
levy a tax on what is exclusively in- 
terstate commerce . . . [O]}ne cannot 
find any fair relationship between 
the tax and actual road use or the 
privilege of such use” he declares. 
The Court treats validity as a mat- 
ter of dollars and cents only, he de- 


clares, making amount the sole test. 
A test of amount has never been re 
garded as a substitute for a reason 
able tax classification, he says. 
Moreover, he continues, there is 
a question about the amount that 
the Court disregards. While th 
Maryland tax does not obviously dis 
against interstate 


criminate com 


merce, “a tax for the privilege of 
road use may impose serious disad 
vantages upon that commerce”, he 
says. The danger of an unfair bur 
den on interstate commerce is not 
great when the tax is small, he says, 
but a large privilege tax presents 
dangers like unapportioned gross re- 
ceipt taxes. “[T]he case should be 
remanded for a finding of the antici 
pated period of use in order to have 
some basis of appraising the validity 
of the amount”, he declares, even il 
the formula is to be accepted. The 
conflicting interests involved here 
cannot be settled, he concludes, “by 
disregarding the national interest 
merely because a State tax levied in 
a particular case does not on its face 
appear monstrous in amount”. 

The case was argued by Clarence 
W. Miles for appellant, and by Hall 
Hammond for the appellee. 


CONSTITUTIONAL LAW 


Separate Texas Law School for Ne- 
groes Held Not To Offer Equivalent 
of Legal Training Given in State Uni- 
versity to Whites 
® Sweatt v. Painter, 339 U.S. 629, 94 
L. ed. Adv. Ops. 783, 70 S. Ct. 848, 
18 U. S. Law Week 4405. (No. 44, 
decided June 5, 1950.) 
Sweatt was denied admission to 
the University of Texas Law School 
solely because he was a Negro and 
brought suit for mandamus against 
the school officials to compel his 
The trial 


recognized that the action of the 


admission. state court 
state in denying admission deprived 
him of the equal protection of the 
laws guaranteed by the Fourteenth 
Amendment and continued the case 
for six months to allow the state, to 
supply equal facilities. A law school 
for Negroes was set up, but petitioner 
refused to register therein. The 
Texas Court of Civil Appeals set 
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side the trial court’s judgment and 
remanded the cause “without preju- 
dice”. On remand, the trial court 
found that the facilities of the new 
school were “substantially equiva- 
lent” to those at the University of 
Texas, and the Texas Court of Civil 
\ppeals affirmed. The state supreme 
court denied a writ of error. 

In a unanimous opinion written 
by the CHIEF JusTIce, the Supreme 
Court reversed. He describes the fa- 
cilities available at the University 
of Texas and compares them with 
those of the new law school, where, 
he noted, there was no independent 
faculty or library, and the school 
accredited. He found the 
Texas 


was not 
University of superior in 
every way. ““[It] possesses to a far 
greater degree those qualities which 
are incapable of objective measure- 
ment but which make for greatness 
in a law school. Such qualities, to 
name but a few, include reputation 
of the faculty, experience of the 
administration, position and influ- 
ence of the alumni, standing in the 
community, tradition and prestige. 
It is difficult to believe that one who 
had a free choice between these law 
schools would consider the question 
close”, he says. The argument that 
whites are excluded from the new 
law school “overlooks realities” he 
says. “Equal protection of the laws 
is not achieved through indiscrimi 
nate imposition of inequalities.” 
legal education equivalent to 
that offered by the state is not avail- 
able to him [Sweatt] in a separate 
law school” he declares, and the 
judgment is reversed. 
The case was argued by W. J. 
Durham Marshall 
for Sweatt, and by Price Daniel and 


and Thurgood 
Joe R. Greenhill for respondents. 


CONSTITUTIONAL LAW 


A State, Having Admitted Negro as 
Student for Graduate Degree in State 
University Is Bound by Fourteenth 
Amendment To Extend Him Same 
Treatment as That Accorded Other 
Students 


® McLaurin v. Oklahoma State Re- 
vents for Higher Education, 339 U. 
S. 637, 94 L. ed. Adv. Ops. 787, 70 S. 


Ct. 851, 18 U. S. Law Week 4407. 
(No. 34, decided June 5, 1950.) 
This case involves a question like 
Sweatt v. 
McLaurin, a citizen of Oklahoma, 


that in Painter, supra. 
was denied entrance to the Univer- 
sity of Oklahoma to study for a 
doctor’s degree in education solely 
A three- 
judge federal court held that he was 
but did 
grant an injunction, assuming the 


because he was a Negro. 


entitled to admission not 
state would follow the constitutional 
mandate. McLaurin was admitted, 
but was required to use separate, al- 
though not inferior, facilities in the 
classroom, library and student cafe- 
teria. The district court held that 
this was not a violation of Four- 
teenth Amendment rights. 

On direct appeal to the Supreme 
Court, the Cuier Justice, speaking 
for a unanimous reversed. 
The segregations imposed were not 


court, 


merely nominal, he says, for “they 
signify that the State, in administer- 
ing the facilities it affords for pro- 
fessional and graduate study, sets 
McLaurin apart other 
students. The result is that appellant 


from the 


is handicapped in his pursuit of 
effective graduate instruction. Such 
restrictions impair and inhibit his 
ability to study, to engage in dis- 
cussions and exchange views with 
other students, and, in general, to 
learn his profession.” The argument 
that other students 
apart despite removal of the restric- 


will set him 
tion is irrelevant, he says, for there 
is a “vast difference—a Constitution- 
restrictions 
imposed by the state which prohibit 
the intellectual 


al difference—between 


commingling of 
students, and the refusal of individ- 
uals to commingle where the state 
presents no such bar”. 

The case was argued by Amos T. 
Hall and Robert L. Carter for Mc- 
Laurin, and by 


appellees. 


Fred Hansen for 


CONSTITUTIONAL LAW 


Conviction of First Degree Murder, 
Noncapital Under State Law, Upheld 
Despite Prisoners Claim That He Was 
Denied Right to Counsel 


® Quicksall v. Michigan, 339 U. S. 
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660, 94 L. ed. Adv. Ops. 796, 70 S. 
Ct. 910, 18 U. S. Law Week 4389. 
(No. 33, decided June 5, 1950.) 

Petitioner was in custody in Mich- 
igan under sentence of life imprison- 
ment for first degree murder, con- 
firmed upon collateral attack by a 
judgment of the state supreme court. 
This he challenged, alleging that he 
was deprived of his right to counsel, 
secured by the Fourteenth Amend- 
ment. The crime was noncapital 
under state law. 

Ihe 
Court affirming the state court was 
delivered by Mr. Justice FRANKFUR- 
rER He recites the facts of the case, 
noting that the accused had pleaded 
guilty, and that there was no evi- 
dence that he had requested coun- 
sel or that appointed counsel had 
been offered. He cites a contempor- 
ary statement of the trial judge that 
he had discussed the details of the 


opinion of the Supreme 


alleged homicide with the prisoner, 
that the latter had admitted guilt 
frankly, and that the prisoner’s plea 
of guilty had been entered “freely, 
understandingly and voluntarily”. 
Quicksall’s motion to vacate the 
judgment of conviction, Mr. Justice 
FRANKFURTER notes, was made ten 
years after he was sentenced, and 
rested upon a claim that he had had 
no counsel, that he was hospitalized 
up to the time of his plea and 
was prevented from communicating 
with counsel of his choice and that 
his plea of guilty had been induced 
by misrepresentations of the prose- 
cuting attorney and the sheriff. In 
affirming, Mr. Justice FRANKFURTER 
says that petitioner does not claim 
that he did not know of his right to 
counsel, and that in view of his “in- 
telligence, his age, and his earlier ex- 
periences in court” the Supreme 
Court of Michigan rejected the no- 
tion that he was not aware of his 
rights. That court also disbelieved 
his allegation that he had not been 
allowed to communicate with his 
family or a lawyer. Under the cir- 
cumstances, the Court held that the 
only question was whether the fail- 
ure of the record to show that he was 
offered counsel offended the Due 
Process Clause. Answering, the Court 
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said “when a crime subject to capital 
punishment is not involved, each 
case depends on its own fac ts’” and, 
after examining the record, held that 
due process had not been offended. 


Mr. Justice BLACK dissented with 
out opinion. 


Mr. Justice DoUGLAs took no part 
in the consideration or decision ot 
the case. 

The case was argued by Isadore 
Levin for Quicksall, and by Edmund 
E. Shepherd for Michigan. 


CONSTITUTIONAL LAW 


Due Process Is Not Violated by State 
Statute Providing for Service of Notice 
by Registered Mail Upon Foreign Cor- 
poration Selling Insurance to Citizens 
of State 


® Travelers Health Association v. 
Virginia ex rel. State Corporation 
Commission, 339 U. S. 643, 94 L. ed. 
Adv. Ops. 835, 70 S. Ct. 927, 18 U. S. 
Law Week 4400. (No. 76, decided 
June 5, 1950.) 


A Virginia statute—the © state’s 
“Blue Sky 


of insurance certificates and other 


Law’’—requires _ sellers 
forms of securities to obtain a per- 
mit from the State Corporation Com- 
Applicants — for 


mission. permits 


must meet comprehensive condi- 
tions, which include providing de- 
tailed information as to their sol- 
vency and agreement that suits 
against them in Virginia can be filed 
by service of process upon the Secre- 
tary of State. The Commission had 
issued a cease and desist order 
against Travelers, upon registered 
mail notice. The record showed that 
Travelers was a Nebraska corpora- 
tion which conducts a mail order 
insurance business, that its only 
office was in Omaha, and that it had 
no agents in Virginia. Its “members” 
are obtained through the unpaid 
activities of those already members. 
The claim of the Association in its 
appeal to the Supreme Court was 
that the section of the statute re- 
lating to cease and desist orders was 


unconstitutional because all the As- 


sociation’s activities take place in 
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Nebraska and that Virginia conse- 
quently has no power to reach them 


by cease and desist orders. 

The opinion of the Supreme 
Court affirming the constitutionality 
of the statute was written by Mr. 
Justice Black. He reviews the cases 
dealing with the due process require- 
ments of notice, saying that the re- 
quirement is “only that in order to 
subject a defendant to a judgment in 
personam, if he be not present with- 
in the territory of the forum, he 
have certain minimum _ contacts 
with it such that the maintenance of 
the suit does not offend ‘traditional 
notions of fair play and substantial 
justice’. The Association’s insur- 
ance certificates were ‘“systematical- 
ly and widely delivered in Virginia”, 
he says, and created continuing ob- 
ligations between the Association 
and citizens of the state. If Virginia 
is without power to require the As- 
sociation to accept service of process 
upon the Secretary of the Common 
wealth, the only forum for injured 
certificate holders might be Nebras 
ka, and the benefit claims are sel- 
dom so large that the policy holders 
could afford a Nebraska lawsuit, 
he says. “Metaphysical concepts of 
‘implied consent’ and ‘presence’ in 
a state should not be solidified into 
a constitutional barrier against Vir- 
ginia’s simple, direct and fair plan 
for service of process on the Secre 
tary of the Commonwealth”, he de 
clares. The Association’s argument 
that the statute impairs their right 
to contract with Virginia citizens 
fails, he says, because the provisions 
of the statute “cannot be attacked 
merely because they affect business 
activities which are carried on out- 


, 


side the state”. The challenge to 
service by mail as not providing ade 
notice was 
answered by International Shoe 
Washington, 326 U. S. 


quate and_ reasonable 
Company Vv. 
310, he says. 

Mr. Justice DouGLas wrote a con- 
curring opinion in which he says 
that a state is helpless to serve pro 
cess when an out-of-state company 
operates beyond its borders, and has 
no office or salesmen in the state to 


obtain business. But in the present 
case, he continues, that is only a 
formal arrangement. The use of 
members of the Association to so- 
licit business for the Association is 
precisely the same as if they were 
formally 
“Where the corporate project en 


designated its agents. 
tails the use of one or more people 
in the state for the solicitation ol 
business, in my view it does no vio 
lence to the traditional concept of 
due process to allow the state to 
provide protective measures govern 
ing that solicitation. That is all that 
is done here”, he concludes. 


Mr. Justice Minton, joined by 
Mr. Justice JACKSON, wrote a dis 
senting opinion. The section of the 
statute making its violation a mis 
demeanor has not been enforced 
against the Association, and no at 
tempt has been made to enforce the 
cease and desist order, he says, so the 
Association has not been hurt and the 
due process question is not reached. 
He does not understand “what pos 
sible application the Court’s reference 
to substituted service on the Secre 
tary of the Commonwealth could 
have in this case”. He says that as he 
reads the majority opinion, it is say- 
ing that Virginia has more powe1 
than she claims. He would dismiss 
the appeal. The cease and desist or 
der “cannot validly compel appel 
lants to designate the Secretary ol 
the Commonwealth as their agent for 
service of process An in per- 
sonam judgment cannot be based 
upon service by registered letter on a 
non-resident corporation or a natural 
person, neither of whom has ever 
been within the State of Virginia” 
he declares, and he does not believe 
that the Court should even intimate 
that such a proceeding is possible. 


Mr. Justice Reep and Mr. Justice 
FRANKFURTER, agreeing with the 
Court in reaching the merits, on 
the merits joined in Mr. Justice 


MINTON’s dissent. 


The case was argued by Moses G. 
Hubbard, |r., for the Association, 
and by Walter E. Rogers for Vir- 


ginia. 
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COURTS 


Plaintiff Cannot Bring Suit Under 
Federal Declaratory Judgment Act 
When the Only Ground for Federal 
Jurisdiction Is Anticipation of De- 
fense Involving Federal Law 


® Skelly Oil Company v. Phillips Pe- 
troleum Company, 339 U. S. 845, 
94 L. ed. Adv. Ops. 667, 70 S. Ct. 
876, 18 U. S. Law Week 4391. (No. 
221, decided June 5, 1950.) 

The Michigan-Wisconsin Pipe 
Line Company sought from the Fed 
eral Power Commission a certificate 
of public convenience and necessity 
for the construction and operation 
of a pipe line to carry natural gas 
from Texas to Michigan and Wis 
1945, it 


agreement with 


consin. On December 11, 
entered into an 
Phillips Petroleum Company where- 
by the latter undertook to make 
available to the former natural gas 
from oil fields in Kansas, Oklahoma 
and Texas. Phillips contracted with 
Skelly Oil Company, Stanolind Oil 
and Gas Company, and Magnolia 
Petroleum Company to purchase 
gas for resale to Michigan-Wiscon 
sin. Each contract contained the 
provision that “in the event Mich 
igan-Wisconsin Pipe Line Company 
shall fail to secure from the Federal 
before 
[October 1, 1946] a certificate of 


Power Commission on or 


public convenience and necessity 
Seller [Skelly, Stanolind or 
nolia] shall have the right to termi- 


Mag- 


nate this contract by written notice 
to Buyer [Phillips] 
Buyer at any time after December 1, 
1946, but before the issuance of such 
certificate.” On November 30, 1946, 
the Federal Power Commission or- 
dered that 


delivered to 


“A certificate of public 
convenience and necessity be and it 
is hereby issued to applicant [Mich 
igan-Wisconsin] upon the terms 
ind conditions of this order’, list- 
ing a number of conditions and con- 
cluding that for purposes of comput- 
ing the time within which applica- 
tions for rehearing could be filed, 
‘the date of issuance of this orde1 


shall be deemed to be the date of 


issuance of the opinions, or of the 
supplemental order referred to here- 
in, whichever may be later.” The 
Federal Power Commission released 
news of its action on November 30, 
but the order itself was not made 
public until December 2. On De- 
cember 2, the petitioners gave notice 
of termination of their contracts 
to Phillips. Phillips and Michigan- 
Wisconsin thereupon brought suit 
in the District Court for the North- 
ern District of Oklahoma, alleging 
that a certificate of public conven- 
ience and necessity had been issued 
prior to the attempt at termination, 
and invoking the Federal Declara 
tory Judgment Act for a declaration 
that the contracts were still “in effect 
and binding upon the parties there 
to”. Upon a holding by the District 
Court that the contracts were not 
effectively terminated, affirmed by 
the Court of Appeals for the Tenth 
Circuit, the Supreme Court granted 
a writ of certiorari. 


Mr. Justice FRANKFURTER delive1 
ed the opinion of the Court revers 
ing. The proceedings against Skelly 
and Stanolind should have been dis 
missed, he says, because the matter 
in controversy as to which Phillips 
asked a declaratory judgment is not 
one that “arises under the ... laws 
of the United States”, and the fed 
eral court therefore had no _ juris- 
diction. The claim of Phillips is 
based on state law, he explains, and 
the only federal question that might 
arise would be in the nature of an 
anticipated defense. “To sanction 
suits for declaratory relief as within 
District 
because, as in this 


the jurisdiction of the 
Courts merely 
case, artful pleading anticipates a 
defense based on federal law would 
contravene the whole trend of jur 
isdictional legislation by Congress, 
disregard the effective functioning 
of the federal judicial system and 
distort the limited procedural pur- 
pose of the Declaratory Judgment 
Act”, he says. The judgment as to 
Skelly and Stanolind is reversed. 


As to respondent, Magnolia, there 
is diversity of citizenship with Phil 
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lips, he says, and jurisdiction there 





fore exists, but a certificate can- 


























































not be said to have been issued fo 
purposes of defining rights if its 
substance is merely in the bosom of 
the Commission. As a matter of 
usage, the Commission has referred 
to an order as having “issued” on 
the date it was adopted. He disagrees 
with the reasoning of the Court of 
Appeals that the provision of the 
order connecting the date of the 
order’s issuance with the time de- 
fined for securing a rehearing was 
relevant only to the supplemental 
order. There is nothing to indicate 
that it was not to apply to the entire 
order, he says. The legal significance 
of the 
November 30 was left 


Commission’s order dated 
untouched 
by the lower court’s decision and 
“the [Supreme] Court ought not 
now in darkness to pronounce on 
this question”. Accordingly, the 
judgment as to Magnolia is vacated 
and the case is remanded for further 
consideration of the meaning of the 
Commission’s November 30 action, 


he says. 


Mr. Justice 
the Court of Appeals and would 


Back agreed with 


affirm its judgment. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Che Cuier Justice, joined by Mr. 
Justice BurTON, wrote an opinion 
dissenting in part. He agrees with 
the Court’s decision as to Skelly and 
Stanolind, he says, but he would af.- 
firm as to Magnolia. The Commis- 





sion uniformly refers to the date of 
adoption of an order as the date up- 
on which a certificate of public con- 
venience and necessity is issued. He 
has no doubt, he says, that the certift- 
distinguished from the 
November 30. 


cate, as 
order, was issued 
The Commission’s act of postpon 
ing the running of time for reheat 
ing has no necessary relation to the 
date of issuance of the certificate, 
he says. 

The case was argued by Charles 
L. Black for Skelly, and by Harry 
D. Turner for Phillips. 
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EMINENT DOMAIN 


Riparian Owners Held Entitled to 
Compensation for Damages from Di- 
version of River as Part of Reclama- 
tion Project Undertaken by United 
States 

® United States v. Gerlach Live 
Stock Company, United States v. 
Potter, United States v. Erreca, 
United States v. Stevinson, United 
States v. 3-H Securities Company, 
339 U. S. 725, 94 L. ed. Adv. Ops. 
876, 70 S. Ct. 955, 18 U. S. Law 
Week 4360. (Nos. 4, 5, 6, 7, 8 and 9, 
decided June 5, 1950.) 

In these cases, the respondents 
were owners of land riparian to the 
San Joaquin River in California. 
The United States Court of Claims 
awarded them damages for depriva- 
tion of their riparian rights caused 
by the diversion of the river away 
from their lands as part of a vast 
project of irrigation and _ land 
reclamation begun by California 
and taken over by the United States. 
The Government contended that the 
over-all project was authorized by 
Congress under the commerce power 
as a measure for the control of navi- 
gation, and that the United States 
does not have to compensate for the 
destruction of riparian interests 
over which it has a superior naviga- 
tion interest. 

The the Supreme 
Court affirming the award was de- 
livered by Mr. Justice JAcKson. He 
describes the project in some detail, 


opinion of 


and, after a discussion of its history, 
he says that, while the “totality of 
a plan so comprehensive has some 
legitimate relation to control of in- 
land navigation”, Congress realisti- 
cally elected to treat the project as 
one of reclamation, and the question 
of whether it could have taken the 
claimant’s rights by exercise of its 
dominant navigation servitude is 
immaterial. The constitutional prob- 
lems are never reached, he con- 
tinues, that are posed by a use of 
the navigation power to destroy the 
natural flow of a navigable stream 
and carry its waters elsewhere for sale 
to private citizens without compen- 
sation to those deprived of them. 
He turns to the legislative history 
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of Congress’ action on the project 
to show that it “proceeded on the 
basis of full recognition of water 
rights having valid existence under 
state law. The Bureau of Reclama- 
tion, in administering the problem, 
has at all times proceeded on the 
assumption that the project was one 
of reclamation, and that the laws 
of the state determine the right of 
the riparian owners”. 

Turning to those rights, he re- 
views the history of riparian law in 
California. While respondents could 
not enforce their rights by injunc- 
tion in California, he concludes, 
“There may still be a right invasion 
of which would call for indemnifica- 
tion.” While the California Supreme 
Court has not answered this specific 
question, their precedents and con- 
clusions in dealing with similar prob- 
lems indicate that there is such a 
right, and the compensation award- 
ed by the Court of Claims is upheld. 

Mr. Justice BLAack concurred in 
the judgment and opinion except 
that he agreed with Mr. Justice 
Douctas that interest should not be 
allowed. 

Mr. Justice DouGLas wrote an 
opinion concurring in part and dis- 
senting in part. He says that he 
thinks it clear that respondents are 
not entitled to compensation as a 
matter of constitutional law, 
there are no property rights in the 
water of a navigable river, and he 
also thinks respondents’ right to 
recover cannot be founded on the 
Acts appropriating money for the 
project, since those acts created no 
independent right in the United 
States. He favors the award, he says, 
because Congress under Section 8 
of the Reclamation Act agreed to 
pay for water rights acquired under 
state law, and under California law, 
respondents have such water rights. 
He does not think that respondents 
are entitled to interest, because no 
interest is allowable when the Gov- 
ernment assumes a_ liability 
statute unless specific provision is 
made for it, which was not done 
here. 


for 


by 


The case was argued by Ralph S. 


Boyd for the United States, by Ed. 
ward F. Treadwell for respondents, 
and by Warner W. Gardner as 
amicus curiae. 


EMINENT DOMAIN 


Government Is Liable for Damages 
Caused by Waterlogging of Land on 
Nonnavigable Tributary of River Im- 
proved for Purposes of Navigation 

® United States v. Kansas City Life 
Insurance Company, 339 U. S. 799, 
94 L. ed. Adv. Ops. 896, 70 S. Ct. 885, 
18 U. S. Law Week 4355. (No. 1, 
decided June 5, 1950.) 


The United States Court of Claims 
awarded the Kansas City Life In- 
surance Company a judgment of 
$22,519.60 against the United 
States as just compensation for the 
destruction of the agricultural value 
of its farm land located on a tribu 
tary of the Mississippi River by the 
United States in artificially main- 
taining the Mississippi River con- 
tinuously at ordinary high water 
level so that tributary’s flow was 
impeded. The land was invaded 
under the surface by river water and 
its own surface and subsurface water 
was blockaded. The United States 
contended that it need not pay for 
the damage because it acted in the 
interests of navigation. 


The opinion of the Supreme Court 
affirming was delivered by Mr. Jus- 
tice Burton. He reviews the cases 
on the subject, saying that the Gov- 
ernment is not liable when it ex 
ercises its paramount power to im- 
prove its navigable waters in the 
interest of navigation for damage 
resulting to private property within 
the bed of the stream. This is be- 
cause riparian land is charged with 
a servitude over the bed of the 
stream, he declares, and the bed of 
the stream is bounded by its high 
water mark. However, he says, there 
is liability when the title is not so 
burdened, as here, because the pri- 
vate property lies beyond the 
stream’s bed, and the navigation serv- 
itude does not extend to such land. 


The destruction of privately owned 
land by flooding is a “taking” 
to the extent of the destruction 
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aused, he continues, and in the in- 
stant case the findings show that the 
land was permanently invaded. The 
question of destruction of land value 
without any actual invasion of the 
land and solely by preventing the 
escape of its own surface waters is 
not before the Court, he notes. 

Mr. Justice DouGLas wrote a dis- 
senting opinion, joined by Mr. Jus- 
tive Brack, Mr. Justice Reep and 
Mr. Justice Minton. The respond- 
ent purports to claim a_ property 
right in the unfettered flow of the 
tributary in its natural state, he 
says, but what it claims in substance 
is a property right in the unfettered 
flow of the Mississippi in its natural 
state. No such right accrues to the 
owner of part of the shore and bed 
of the great river until that river is 
raised above the highwater mark, he 
says, and he thinks that a riparian 
to a tributary has no greater claim. 
level, he ob- 
serves, and raising the level of the 
river necessarily raises that of the 


Water seeks its own 


tributary. There is no sound reason 
for treating the two types of owners 
differently, he declares. 

Mr. Justice Mrnton filed an 
opinion dissenting on the further 
that the interfered 
were surface and subsurface 
waters and such interference was no 
ground for relief under Missouri law. 

The case was argued by Marvin J. 
Sonosky for the United States and 
by Stanley Bassett for Kansas City 
Life Insurance Company. 


ground waters 


with 


STATES 

United States’ Title to Tideland Min- 
eral Rights Upheld over Claims by 
States 

"United States v. Louisana, 339 
U. S$. 699, 94 L. ed. Adv. Ops. 800, 
70 S. Ct. 914, 18 U. S. Law Week 
1382. (No. 12, Original, decided 
June 5, 1950.) 


® United States v. Texas, 339 U. S. 
707, 94 L. ed. Adv. Ops. 805, 70 S. Ct. 
918, 18 U. S. Law Week 4384. (No. 
13, Original, decided June 5, 1950.) 

In these cases, the Supreme Court 
held that the tidelands in the Gulf 
ot Mexico adjacent to Louisiana and 
Texas were owned by the United 


States. Both cases were brought by 
the Attorney General of the United 
States against the states, invoking 
the Supreme Court’s original juris- 
diction under Article III, § 2, Cl. 
2 of the Constitution, alleging that 
the United States was “the owner 
in fee simple of, or possessed of 
paramount rights in, and full do- 
minion and power over, the lands, 
minerals, and other things under- 
lying the Gulf of Mexico” adjacent to 
the shores of the two states, and fur- 
ther alleging that Louisiana and 
Texas had asserted property rights 
adverse to those of the United States, 
had made leases to various persons, 
driiled wells for the recovery of cer 
tain minerals and had received bon- 
uses, rent and royalties for the lands, 
but had not recognized the rights 
of the United States. The two states 
contended that they had not con- 
sented to be sued, that the Supreme 
Court had no original jurisdiction, 
and admitted that the United States 
had paramount rights in the land 
to the extent of all governmental 
powers existing under the Federal 
Constitution, but denied that the 
United States had a fee simple title 
to the lands. The states declared 
that they had exercised unchallenged 
sovereignty and possession over the 
property in question since their ad- 
mission to the Union. The United 
States moved for judgment on the 
ground that the asserted defenses 
were insufficient in law. 

Mr. Justice Douc.as delivered the 
opinion of the Court in each case. 
In No. 12, he declares that the con- 
controlled by United 
California, 332 U. S. 19, 
and that there must be a decree for 
the United States. Louisiana’s claim 
stands on no better footing than did 
California’s, he declares, for, as held 
in United States v. California, nei- 
ther California 


troversy is 
States v 


nor the original 
thirteen colonies ever acquired own- 
ership in the marginal sea. The 
claim to the three-mile belt around 
United States territory was first as- 
serted by the national government, 
and the marginal sea is a national, 


not a state concern, since national 
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interests and responsibilities of com- 
merce, defense, and foreign relations 
focus there. Louisiana stands on the 
same footing as California and the 
thirteen original states on the mat- 
ter, he says. The fact that Louisiana, 
by statute in 1938, asserted rights 
the 
three-mile belt makes no difference, 
as held in United 
States v. California, “the three-mile 


twenty-four miles seaward of 


he says, for if, 
belt is in the domain of the Nation, 
it follows a fortiori that the ocean be 
yond that limit also is’. 

In No. 13, Mr. Justice DouGLas 
considers a further point, raised in 
relation to Texas, arising from that 
state’s preadmission history. In the 
ten years before its annexation, he 
notes, Texas was an independent 
republic, and had both dominium 
(ownership or proprietary rights) 
and imperium (governmental powers 
of regulation and control) of the 
lands in question. In answer to the 
argument that Texas retained her 
dominium, and transferred only her 
imperium to the National Govern- 
ment upon her admission, he quotes 
from the language of the Joint Reso- 
lution admitting Texas “on an equal 
footing with the existing states”. 
This clause “negatives any implied, 
special limitation of any of the 
paramount powers of the United 
States in favor of a state”, he says. 
As an incident of the transfer of 
some of Texas’ sovereignty to the 
Union, any claim she had to the 
marginal sea was relinquished, he 
declares. 

Mr. Justice JACKSON and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of either case. 

In No. 13, Mr. Justice Reep, 
joined by Mr. Justice MINTON, wrote 
a dissenting opinion. The decision 
in United States v. California was 
based on the premise that the three- 
mile belt had never belonged to 


» California, he says, but the contrary 


is true of Texas. The “equal footing” 
doctrine embraces “only political 
rights or those rights considered 
necessary attributes of state sov- 
ereignty”, and it has never been 
interpreted to take away from a 
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newly admitted state property that 
it had “The 
needs of defense and foreign affairs 


theretofore owned. 
alone cannot transfer ownership of 
state to the 

National 


an ocean bed from a 
Federal Government. 
responsibility is no greater in re- 
spect to the marginal sea than it is 
toward other 


every particle of 


American territory’, he declares. 
Mr. Justice FRANKFURTER wrote 
an identical opinion in each case, dis- 
No. 13. He that 
“Time has not made the reasoning 
of United States v. 


more persuasive but the issue there 


senting in says 


California. .. 


decided is no longer open for me.” 
He says that in that opinion the 
Court, in rejecting California’s claim 
of ownership also “carefully ab 
stained” from recognizing such claim 
of the States. He 


those deem 


must 
the 
reasoning of that decision right to 


United 
“leave it to who 
define its scope and apply it”, he 
says, but he is puzzled how Texas 
lost rights she had by entering the 
Union and how the United States 
acquired them. 

The cases were argued by Solic- 
itor General Philip B. Perlman for 
the United States, Cullen R. 
Liskow and L. H. Perez for Louisi- 


ana in No. 12, and by Price Daniel 


by 


and J. Chrys Dougherty for Texas 
in No. 13. 


WAR 


German Nationals Convicted of War 
Crimes by United States Military 
Commission and Detained Abroad 
Have No Right to Writ of Habeas 
Corpus To Determine Legality of 
Their Detention 
® Johnson v. Eisentrager, 339 U. S. 
763, 94 L. ed. Adv. Ops. 814, 70 S. 
Ct. 936, 18 U. S. Law Week 4371. 
(No. 306, decided June 5, 1950.) 
Respondent 


German nationals 


were convicted of violation of the 
laws of war by continuing in mili- 
the United 


States in China after the surrender 


tary activity against 
of Germany. They were tried by a 
military commission in China con- 
stituted by order of the American 
Commanding General for the China 
Theater, which sat with the express 
consent of the Chinese Government. 
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The 
wholly 


proceeding was conducted 


under American auspices 


and involved no international par- 
ticipation. They were repatriated 
to Germany to serve their sentences, 
custodian being 


their immediate 


the Commandant of Landsberg 
officer 
the Commanding General, United 
States Third Army. The United 
States District Court for the District 
of Columbia dismissed a_ petition 


Prison, an American unde} 


for habeas corpus, and the United 
States Court of Appeals for the Dis 
trict Columbia reversed, conclud- 
ing that any person, including an 
enemy alien, deprived of his liberty 
the 

United 


unde 
the 
entitled to the writ if he can show 


anywhere purported 


authority of States is 
that any extension to his case of any 


constitutional rights would show 
his imprisonment to be illegal. 

Mr. Justice Jackson delivered the 
opinion of the Supreme Court re 
versing. Resident enemy aliens have 
the right of access to United States 
courts he says, but only if such ac- 
cess does not hamper our own wat 
efforts or give aid to the enemy. 
Nonresident enemy aliens do not 
have even this qualified right of 
access. The privilege of access to 
to aliens,. he 
the 
that permitting their presence in 
the United States implies protection, 


our courts extended 


continues, is based on notion 


but no such basis can be invoked 
here, for the respondents have neve1 
resided in the United States, were 
captured outside our territory, were 
and 
offenses committed abroad and have 


tried convicted abroad for 
been at all times imprisoned out- 
side United States territory. 

To grant a writ of habeas corpus 
would mean that our Army would 
have to transport the petitioners a 
long distance to the United States 
to be produced in court, he remarks, 
and, since the writ is alleged to be 
a matter of right, it would be equal- 
ly available during a period of active 
hostilities, and would impose a bur- 
den upon our military commanders 
as well as diminishing their prestige. 
There is no authority whatever for 
“holding that the Fifth Amend- 


ment confers rights upon all persons, 
whatever their nationality, where 
ever they are located, whatever thei: 
offenses” he declares. American 
soldiers are stripped of their Fifth 
Amendment rights, he says, and as 
members of the military are subject 
to its discipline, including military 
trials for offenses against aliens or 
Americans. “It would be a paradox 
indeed if what the Amendment de 
nied to Americans it guaranteed to 
enemies”. 

He also rejects the proposition that 
actions of American 


some of the 


officers were in excess of their 


authority, thus conferring a private 
right to have those acts judicially 
voided. “The jurisdiction of mili 
tary authorities...to punish those 
guilty of offenses against the laws ol 
war is long established”, he says, and 
there is nothing in the Geneva Con 
vention that makes these prisoners 
immune from prosecution or punish 
ment for war crimes. 

Mr. Justice BLack joined by Mr. 
Mr. 


BuRTON, wrote a dissenting opinion. 


Justice DoucLas and Justice 
He says that that part of the Court's 
opinion that deals with the question 
whether the acts of some of the mili 
tary officers were ultra vires is 
relevant, for it assumes that the Dis 
trict Court was without jurisdiction 
the 
corpus failed to show facts authoriz 


because petition for habeas 
ing the relief prayed. But the Dis. 
trict Court’s jurisdiction does not 
depend on whether the initial plead 
ing states a cause of action, he de 
clares; if a court has jurisdiction of 
the subject matter and parties it 
should proceed to try the cause. 
Moreover, he continues, the ques- 
tion of the authority of the officers 
is not even properly before the 
Court, the only point argued being 
whether the District Court had juris 
diction of the parties and subject 
matter. But the Court’s opinion pro 
ceeds to find a war crime, he says; 
however, he is not convinced that 
this unargued question was correctly 
decided. Whether obedience to the 
commands of their Japanese superi 


ors by these petitioners was a viola 
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ion of the laws of war “should not 
e decided by this Court now” with 
out the assistance of decision on 
the point by the lower courts, he 
The 


mously 


says. Court has twice unani- 


rejected the idea that no 
consider the 


\merican court can 


he doubts whether the right of access 
to the courts depends upon where 
the Government chooses to imprison 
the accused. He does not believe 
that every constitutional provision 
applies to enemy aliens, he notes, 


but the review requested here is very 


Review of Recent Supreme Court Decisions 


















quest by the United States”, he says, 
“does not mean tyranny.” He would 
allow the writ whenever any United 
States official illegally imprisons any 
person in any land we govern, he 


dec lares. 


jurisdiction of a military tribunal 
to try enemy aliens, he says. If they 
were imprisoned in the United 
States, the courts would clearly have 


such jurisdiction, he continues; and 


Legal Aid in England and Wales 


® The Journac has received an interesting and enlight 
ening communication from the Secretary of the General 
Council of the Bar, E. A. Godson of London, England. 
Mr. Godson comments on “The English Legal Assistance 
Plan: A Description of Its Machinery”, by Robert D. 
\brahams, published in our January issue (36 A.B.A.]. 
}1), and supplements information contained in Mr. 
\brahams’ article as follows: 

“It appears that the author was not aware of the 
part taken by the General Council of the Bar. 

“At the outset the Council gave evidence before the 
Lord Chancellor's Committee on ‘Legal Aid and Legal 
\dvice in England and Wales’ (Chairman Rt. Hon. the 
Lord Rushcliffe G.B.E.) on the subject in 1944 upon 
whose report the project was developed. The Council's 
evidence then was that legal aid should be extended 
forthwith to cover ‘near-poor’ persons who were finan- 
cially outside the limits of that aid, and it should be 
done by means of ‘partial’ assistance. 

“Subsequently the Council has cooperated fully and 
tribute was rendered on behalf of the Government to 
the part it has played when the bill was before the 
Houses of Parliament. 

“Naturally the Council is continuing to share in the 
great task, and partly by provisions in the Act itself and 
partly by arrangements made for carrying it into effect, 
the Council by its nominated representatives, and the 
Bar as a whole, will participate not only in matters of 
policy but also in the day-to-day administration. I quote 
from a Gresham Lecture on the Legal Aid and Advice 
Bill delivered by Eric Sachs, K. C., on May 12, 1949: 

“The whole idea that lies behind the administration of 
the Scheme being that the lawyers are to run it, the re 
sponsibility is placed by the Bill on the shoulders of The 

Law Society—with appropriate arrangements for the Ba 

to be represented at all stages and to take its share in mak 

ing things run smoothly. 
“Effect will be given to the idea by constituting various 
composite Committees. Thus the Board, as I have called it, 


will in practice be a Committee of The Law Society's 


narrow, being limited to the ques 
tions whether the military tribunal 
was legally constituted and whether 
it had jurisdiction to impose punish 
ment for the conduct charged. “Con- 


Ihe case was argued by Solicitor 
General Philip B. Perlman for the 
\. Frank Reel 


and Milton Sandberg for respond 


petitioners, and by 


ents. 


Council, a! upon it will serve solicitors and barristers. . . . 


‘Sometim'®s the question is asked as to how the respon- 


{ 


sibility for ‘he administration came to be allocated in the 
way I have mentioned as between the two great branches 
of the legal profession. It is then relevant to note solicitors 
outnumber barristers by some 10 to 1; that they will have 
to deal with far the greatest amount of volume of actual 
work under the Scheme; that they have a great and admir- 
ably efficient organisation; and that theirs is the organi- 
sation which has previously so well operated the major 
portion of the Poor Persons Procedure which has hitherto 
been in force. But it assumed that the 
question of proportions of the representation of the two 
branches of the profession will not really matter, because 
on each side it will be remembered that the work is not 
being done for the benefit of lawyers, nor for any one 
section of them. In the words of the Attorney General:— 


is anyway to be 


“The Law Society, in discharging the very responsible 
duties vested in them under the Bill are acting in a 
sense in a double kind of trusteeship. They are acting 
as trustees for the public, to see that an efficient and satis 
factory Scheme is operating; they are acting also as 
trustees for both branches of the Legal Profession, to 
ensure that the integrity and standing of each branch is 
maintained, because that integrity and standing is vital 
to the profession as a whole and to the success of the 
Scheme’.” 

“It appears also that your contributor was not fully 
informed of the organization of the Bar—which has 
had a General Council (elected annually by the Bar as 
a whole) since 1893, and was preceded by ‘the Bar Com- 
mittee’ instituted in 1883. 

“Its Secretariat is very small compared with that of 
the Law Society and its funds have hitherto been pro- 
vided solely by the Inns of Court. In the changing cir- 
cumstances that now exist, the Secretariat under a 
decision made last year, is being to some extent ex- 
panded and the additional funds required are being 
provided by the Bar itself. The support for the proposal 
to raise those funds by subscription was overwhelming— 
at a special general meeting of the Bar, over 98 per cent 
voted in favor.” 
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Aviation . CAB 
order, signed by President, approving 


transfer of airline's North Atlantic 
route certificate and reversing CAB's 


original order which had been signed 
by President but before publication re- 
instructions that Board 


. . judicial review ... 


called with 
permit transfer, is not judicially re- 
viewable. 


® Trans World Airlines, Inc. v. Civil 
Aeronautics Board et al., C. A. 2d, 
August 14, 1950, Swan, C. J. 

On June 29, 1950, the President, 
purporting to act pursuant to § 801 
of the Civil Aeronautics Act, affixed 
his signature to an opinion and or- 
der of the Civil Aeronautics Board 
denying applications of Pan Ameri- 
can World Airways and American 
Overseas Airlines for authority to 
consummate the proposed sale of 
all AOA assets, including its North 
Atlantic certificate, to Pan 
American, The next day, the Presi- 
dent verbally directed the Board to 
return to him the signed order 
(which had not yet been published, 
or served upon, or revealed to the 
parties), since he had reconsidered 
his decision. Subsequently, and pur- 
suant to the President’s instructions, 
the Board issued an order, likewise 
signed by the President, approving 
the transaction and making certain 
changes in the North Atlantic route 
patterns of Pan American and its 
remaining American flag compet- 
itor, Trans World Airlines. TWA 
and a group of AOA employees 
brought separate petitions to review 
the Board’s second order. On a mo- 
tion for a stay in one proceeding and 
a motion to dismiss the other, both 
were dismissed, the Court holding 
the second order valid and _ itself 
without jurisdiction to review. 

If the Board's 
subject to 


route 


action had been 
presidential approval 
pursuant to § 801, lack of juris- 
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diction to review was deemed to 


} 


follow from Chicago & Southern 
Airlines v. Waterman S. 8. Corpora- 
tion, 333 U. S. 103, where it was 
held that the President’s power to 
approve or disapprove Board orders 
affecting foreign air transportation 
and within the purview of § 801 was 
absolute, discretionary and not sub- 
ject to judicial review. The Court, 
in holding the matter subject to 
presidential refused to 
follow petitioners’ 
literal” reading of § 801 as requir 


approval, 
“meticulously 


ing submission to the President only 
of orders approving, and not of or- 
ders denying, authority to transfer 
a certificate. Turning to the further 
argument that the President had no 
power to act insofar as the instant 
proceeding involved transfer of phys- 
ical assets under § 408 of the Act on 
the ground that orders approving 
such transfers were judicially review- 
able, the Court held that transfer of 
the certificate and sale of the assets 
were so mingled as to subject the 
entire proceeding to unreviewable 
presidential control, even if an order 
covering sale of assets alone would 
have been unreviewable by the Presi- 
dent. 

the 
President’s act in signing the first 
order did not so “finalize” that order 


The Court also ruled that 


as to prevent reconsideration by him, 
at least where the parties had not yet 
notified. The Court said: 
“[{T]he President is the final ar- 
biter and the Board merely his ad- 
viser. 


been 


... The situation is analogous 
to that where a judge renders a de- 
cision which he hands to the clerk 
of the court and then recalls for 
modification or reversal before the 
clerk has entered the judgment or 
notified the parties.” 


Bail . . . revocation pending appeal 
. « « federal district court order admit- 


ting defendant to bail pending appeal 
held not revocable where case in- 
volves a substantial question that 
should be determined by appellate 
court and no danger of flight from the 
jurisdiction appears. 


® Bridges et al. v. U. S., C. A. 
August 24, 1950, Healy, C. 
senting opinion as amended Septem 
ber 6, 1950. 

Defendant, president of the In 
ternational Longshoremen’s and 
Warehousemen’s Union, C. I. O., 
was convicted by a United States 
District Court on April 10, 1950, (a) 
of conspiracy to defraud the United 
States by impairing and defeating 
the proper administration of its 
naturalization laws by falsely swear 
ing at his naturalization hearing in 


9th 
J.; dis 


1945 that he had never been a mem- 
ber of the Communist Party and (b) 
of perjury. At the time of defend. 
ant’s appeal to the instant Court, 
taken immediately after conviction, 
his existing bail was increased by 
order of the district judge from 
$5000 to $25,000, under which he 
was enlarged. On July 31, 1950, the 
Government filed in the District 
Court a motion to revoke the order 
admitting defendant to bail pend 
ing appeal on the ground that he 
had pursued and, if permitted to 
remain at large, would continue to 
pursue “a course of conduct and 
activities dangerous and detrimental 
to the public welfare and inimical 
to the safety and national security 
of the United States”; following a 
hearing, the court revoked its order 
granting bail and remanded defend 
ant to custody. On August 8, defend 
ant filed in the Court of Appeals 
the instant motion to 
order revoking his bail. 

Granting the motion and vacat- 
ing the revocation order, the Court 
of Appeals, by a two-to-one vote, 


vacate the 
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dered defendant released and 
ruled that the District Court order 
admitting defendant to bail pend- 
ing appeal was not revocable since 
the case involved a substantial ques- 
tion that should be determined by 
the appellate court. It was pointed 
out that both counsel for the Gov- 
ernment and the trial judge con 
ceded that a substantial question for 
review existed in this case, and that 
that 
fendant contemplated flight from 


no contention was made de- 
the jurisdiction pending final de- 


termination. Although it was a 
recognized principle in federal de 
that 


to 


bail after conviction 
be allowed if it ap- 
peared that the appeal was frivolous 
and taken purely for delay, the 


Court stated that where a meritori 


cisions 


was not 


ous question existed bail became a 
matter of right, not of grace. Refer- 
ence was also made to the provisions 
of Article VIII of the Bill of Rights 
that “Excessive bail shall not be re- 
quired, . nor cruel and unusual 
punishments inflicted.” The Court 
rejected the Government’s argument 
that Rule 46 (a) (2) of the Criminal 
Rules, providing that “the court 
or the judge or justice allowing 
bail the 
order admitting the defendant to 
bail”, was intended to enlarge the 
discretion of the judge in refusing 
or revoking bail. Although the mili- 
tary conflict in Korea had developed 
since the original allowance of bail 
in April, the Court distinguished 


may at any time revoke 


between the courts’ refraining from 
interference with coercive measures 
of the executive and the courts’ be- 
coming tools of military expediency. 
“[H]owever hard and disagreeable 
may be the task in times of popular 
passion the 
duty of the courts to set their faces 


and excitement it is 


like flint against this erosive sub- 
version of the judicial process.” 
Mathews, C, J., dissenting, main- 
tained that the power to revoke an 
order admitting a defendant to bail 
pending appeal was a discretionary 
power by reason of the final pro- 
vision of Rule 46 (a) (2) that “The 
court or the judge or justice allow- 





ing bail may at any time revoke the 
order admitting the defendant to 
bail”. While it was only necessary 
for a denial of the motion that the 
district judge’s discretion had not 
been abused, it was his opinion that 
it had been exercised “wisely and 
properly” in view of defendant's affili- 
ation with the Communist Party, the 
nature of the Communist conspiracy, 
and the war situation. 


Banks and Banking . . . expropriation 
by de facto government . . . American 
bank's refusal to pay Chinese bank's 
deposit either on order of Chinese 
bank's office at Hong Kong or com- 
peting office in China where Commu- 
nist regime has appointed new mana- 
gers in China will not be disturbed by 
court until situation clarifies. 


® Bank of China v. Wells Fargo 
Bank & Union Trust Co., U. S. D. 
C., N. D. Calif., S. Div., July 17, 1950, 
Goodman, D. ]. 

In April, 1949, while Chinese Com- 
munist forces neared Shanghai, de- 
fendant bank received from the New 
York office of the Bank 
notice that all orders upon the ac- 


of China 


count of the Chinese bank’s Shanghai 
office with defendant would hence- 
forth be drawn by the Hong Kong 
office. A confirmatory letter, enclos- 
ing changes in the facsimile signa- 
tures of persons authorized to draw 
upon the account, was subsequently 
received from Hong Kong. There- 
after, a cable from Shanghai in- 
formed defendant of the appoint- 
ment by the “People’s Government” 
(two-thirds of the capital stock of 
the Bank of China was owned and 
thirteen out of twenty-five of the di- 
rectors were appointed by the gov- 
ernment of China) of new managers 
and officers for the Chinese Bank. In 
this situation, bank re- 
fused to honor demands emanating 
from the Hong Kong office for pay- 
ment of the balance of the account, 
some $626,000. Suit to compel pay- 
ment was filed in the name of the 
Bank of China by counsel designated 
by the New York office of the Chinese 
bank on instructions from the émigré 


defendant 
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managing director. Before the action 
came to trial, and while a motion 
for summary judgment for plaintiff 
was pending, a second set of attor- 
neys appeared, alleged their appoint- 
ment by the new managers of the 
Shanghai office, and moved to dis- 
the or to substitute 
themselves as attorneys of record. 


miss action 


On these facts, the Court denied 
all motions, continued the trials sine 
die, and indicated by opinion its 
belief that the funds should be held 
intact until the Chinese situation 
had clarified. The Court pointed 
out that the Bank of China, which 
was deemed to be ultimately owned 
by the Chinese people to the extent 
of the government majority stock- 
holdings, “cannot perform its func- 
tions while divorced from the Chinese 
nation” and that the funds would 
not assist the Nationalist Govern- 
ment because they were corporate 
and not Government funds; accord- 
ingly, the claims of the émigré group 
could not be recognized. On the 
other hand, the managers, appointed 
by the People’s Government, were 
said to be as yet no more established 
than their government, and placing 
the funds in their hands would aid 
and abet the People’s Government 
in contravention of the foreign pol- 
icy of the United States as embodied 
in the President’s Formosa declara- 
tion of June 27, 1950. 

The Court refused to accept, how- 
ever, argument that nonrecognition 
by the United States of the People’s 
Government established a_ policy 
which foreclosed all recognition of 
acts of the unrecognized government. 
“The courts of the United States”, 
it was said, “have given effect to the 
acts of a non-recognized, de facto 
government done within the terri- 
tory it controls and affecting its own 
nationals.” 


The only solution promising pro- 
tection to the Bank, its stockholders 
and depositors and support to 
United States policy was said to be 
“to leave these funds where they are 
for the present”. “A court cannot 
justly rule while a controversy §is 
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raging, except to maintain the status 
quo... the story must be complete, 
the facts must be all in, before the 
judicial function may be properly 
exercised.” 


Courts . federal jurisdiction . 

federal district court has no jurisdic- 
tion over International Refugee Or- 
ganization's suit against aliens, since 
IRO is not citizen of state of United 
States or agency of United States 
Government, and since controversy 
does not involve federal question. 


® International Refugee Organiza- 
tion v. Republic Steamship Corp., 
U.S.D.C., D. Md., July 8, 1950, Cole- 
man, D. J. 


The question presented in a suit 


brought by the International Refu- 


gee Organization against a Pana- 
manian corporation and its former 
president, a resident of Portugal, 
characterized by the Court as a suit 
to recover damages for a fraudulent 
breach of contractual relationship, 
was whether the United States Dis- 
trict Court for the District of Mary- 
land had jurisdiction to entertain the 
suit, assuming service and venue to 
be proper. The pertinent jurisdic- 
tional provisions of the Judicial Code 
(Title 28, U.S.C.A.) were (a) § 1332 
which gives »the federal district 
courts original jurisdiction of civil 
actions between citizens of a state and 
foreign states or citizens or subjects 
thereof, (b) § 1345 giving the district 
courts jurisdiction of suits “by the 
United States, or by any agency or 
officer thereof expressly authorized 
to sue by Act of Congress”, and (c) § 
1331 which grants the district courts 
original jurisdiction of civil actions 
arising ‘under the Constitution, laws 
or treaties of the United States”. 
Following step by step the crea- 
tion and promotion of the functions 
of the IRO, the Court concluded 
that it was not a foreign corporation, 
a corporation of the United States 
ot any state, or, as an unincor- 
porated organization, a citizen, resi- 
dent or subject of the United States 
or of any state. Rather, it was con- 
sidered “simply a federation, a league 
within another league (i.e., of United 
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Nations) whose members are vari- 
ous nations, including the United 
States, who have banded together 
to promote the welfare of persons 
who have become refugees or dis- 
placed as a result of the last war”. 
Hence, the Court ruled, the IRO 
could not bring itself within § 1332 
as a citizen of a state of the United 
States. 

Neither was the IRO deemed an 
the States 
ment within § 1345. It was contend- 
ed on plaintiff's behalf that there 
the IRO the 
United States a principal-agent re- 
lationship and that the district 
courts had jurisdiction to entertain 


agency of United Gov- 


existed between and 


a suit by a governing body discharg- 
ing governmental responsibility. It 
was also claimed that there had been 
no cases where, for purposes of suit, 
a purely governmental organization 
the 
because other 


was ever denied the status of 
Federal Government 
persons or other governments had 
shared in its organization or owner- 
ship. Rejecting this argument as 
“purely one of convenience”, the 
Court stated that “to adopt it would 
be tantamount to judicial legisla- 
tion”. 

The Court further found that the 
instant case did not come within the 
scope of § 1331, since it did not in- 
volve a federal right. Reference was 
made to the statement of the United 
States Supreme Court in Puerto Rico 
v. Russell & Company, 288 U. S. 476, 
that ‘“‘the the 
right to be established is decisive- 


federal nature of 
not the source of the authority to 
establish it”. This rule was deemed 
controlling whether the Constitution 
itself or treaties or laws made pur- 
suant to it were involved, and hence 
dispositive of the claim that the case 
met the jurisdictional requirements 
of § 1331 because the IRO constitu- 
tion was itself an international ex- 
ecutive agreement having the status 
of a treaty. The Court emphasized, 
however, that the IRO was not pre- 
cluded from suing in the federal 
courts where a federal question was 
involved, or where the suit 
against nonalien defendants, assum- 


was 


ing the existence of the other juris- 
dictional prerequisites. 


Crimes . . . Constitutional Law . 
conviction of eleven Communist Party 
leaders found guilty of violating Smith 
Act in conspiring to organize Com- 
munist Party as group to teach and 
advocate overthrow and destruction 
of Government by force and violence 
affirmed . . . constitutionality of Smith 
Act upheld .. . “clear and present’ 
danger to Government found in Com- 
munist activities. 


# U.S. v. Dennis et al., 183 F. (2d) 
201 C. A. 2d, August 1, 1950, L. 
Hand, C. J. 

The Court of Appeals tor the 
Second Circuit in this action 
affirmed the conspiracy conviction 
of the eleven leaders of the Commun.- 
ist Party and upheld the constitu- 
tionality of the Smith Act [18 U.S.C. 
§ 11 (1946 ed.)] under which they 
were convicted last October after a 
nine-month trial (see United States 
v. Gates, United States v. Hail and 
Winston, and United States v. Green, 
35 A.B.A.]. 850, 1022, October, De 
cember, 1949; United States v. Foste) 
et al., 35 A.B.A.J. 422, May, 1949; 
United States v. Sacher et al., 36 
\.B.A.]. 491, June, 1950). Appellants 
were found guilty of violating § 3 of 
the Smith Act in that they wilfully 
and knowingly conspired to organize 
as the Communist Party of the United 
States as a group to teach and advo 
cate the overthrow and destruction 
of the Government by force and vio 
lence (sic—see page 1617). The Court 
said: “[T]o deprive an utterance of 
the protection of the [First] Amend 
ment it is not always enough that 
the purpose of the utterer may in- 
clude stirring of his hearers to illegal 
conduct—at the 
ance is political. The same utterance 


least, when utter 
may be unprotected, if it be a bare 
appeal to action, which the Amend 
ment will cover if it be accompanied 
by, or incorporated into, utterances 
addressed to the understanding, and 
seeking to persuade. The phrase, 
‘clear and present danger,’ has come 
to be used as a shorthand statement 
such mixed or 
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compounded utterances which the 
\mendment does not protect.” The 
that 
of 


the utterances 
the 
leaders, as found from the evidence 


their 


Court ruled 


and activities Communist 


presented at trial, created 
such a “clear and present” danger. 
The in ask 


whether evil, 


court each case must 


the 
improbability, 


the gravity of 


discounted by _ its 
justified such invasion of free speech 
as was necessary to avoid the dan- 
ger. The word “improbability” was 
purposely substituted for the word 
“remoteness” because that was con- 
sidered the “right interpretation”. 
the probability, the 
Court deemed it “wholly irrational” 


Given same 
to condone future evils which could 
lawfully be prevented if they were 
immediate. 

Pointing out that when the prose- 
1948 the 
Union had been in power thirty 


cution began in Soviet 
years, that Communism was gaining 
strength in Western Europe, that 
only the airlift kept the United 
States, Britain and France from be- 
ing forced out of Berlin, that this 
country had become the object of 
the 


munist Party was a highly organized 


continual invective, that Com- 
and disciplined body acting in con- 
cert with the world movement, and 
that any incident might lead to war, 
the Court asserted: “We do not un- 
derstand how one could ask for a 
more probable danger, unless we 
must wait till the actual eve of hos- 
tilities.”” 

Though the words of the Act were 


not limited to cases of 


“clear and 
present danger”, the Court held that 
it was saved by its provision that if 
its application “to any person or cir- 
cumstance is held invalid . the 
application . . . to other persons or cir- 
cumstances” should not be affected. 

The Court upheld the Act against 
the charge of invalidity for vague- 
ness by pointing out (a) the prac- 
tical impossibility of greater precision 
and (b) the fact that the Act was 
directed only against casés involv- 
ing the specific intent of the use 
f force or violence, so as to bring 
it within the rule of treating am- 





biguity less stringently where statutes 
are directed against conduct which 
offends accepted moral standards. 
The Court that the 
from which the grand jury and petit 


ruled lists 
jury panels are drawn in the South- 
ern District of New York were not 
unlawful by reason of the manner in 
the 
obtained. Nor was there deemed to 


which the names on lists were 
be any merit in the contention that 
there were errors in the admission 
and exclusion of testimony, or in. the 
charges of misconduct and bias on 
the part of the trial judge. The 
Court also ruled that there was no 
error in the refusal to permit one of 
the defendants to sum up at the con- 
clusion of the case when he had been 
skillfully represented by an attorney 
throughout the trial and when no 
reason was suggested by him, and 
his 


none appeared, why 


should 


attorney 
his behalf, 
unless the purpose was to give de 


not sum up on 


fendant an opportunity to continue 


the disorderly tactics that he had 
used in the trial. 
Chase, C. J., concurring separate- 


ly, stated that he understood, that 
it was the view of the majority “that 
the First Amendment protects ex- 
pressions of belief, though not calls 
to forcible action; that, as interpret- 
ed by the Court, 
Amendment those 


Supreme the 


protects utter- 
ances that are at once expressions 
of belief and calls to action—at least, 
those 


where utterances 


‘political’ matters. 


are to 


that, it is 


as 


the 
utterances prohibited by 


tacitly assumed, appellants’ 
this statute 
were both expressions of belief and 
calls to action; and that, therefore, 
those utterances were of a type which 
might be an exercise of the freedom 
of speech”. This view, he says, “rests 
upon too broad an interpretation 
of the challenged Act and has re- 
sulted in giving insufficient effect to 
soundly decided He says 
that the effect of the statute upon be- 


liefs is limited. “[I]t prohibits only 


cases.” 


the expression of but one belief, 
viz., that action should be taken to 
overthrow the government by force. 
While the prohibited expression is 


Courts, Departments and Agencies 



















































no doubt, in the broad sense, as to 
a ‘political’ matter, Judge Hand re- 
fers to no case which holds it pro- 
tected by the First Amendment.” 
He says that “[O]n the contrary, in 
Gitlow v. New York, 268 U. S. 652, 
the Supreme Court held “That utter- 
ances inciting to the overthrow of 
organized government by unlawful 
means, present a sufficient danger 
of substantive evil to bring their 


punishment within the range of 
legislative discretion, is clear’ ” 

Discovery and Inspection. . . Federal 
Rules of Civil Procedure names 


and addresses of customers and com- 
petitors of defendant, defendant's 
conduct toward whom had been sub- 
ject of information furnished Govern- 
ment by them or other informers, held 
privileged under Rule 26(b) against 
discovery in civil antitrust action. 


®U. S. v. Sun Oil Co., U. S. D. C., 
E. D. Pa., August 9, 1950, Ganey, 


D. J. (Digested in 19 U. S. Law 

Week 2090, August 29, 1950.) 
Defendant oil company sought 

an order compelling the United 


States to disclose the names and ad- 
dresses of defendant’s customers and 
competitors (a) from whom the Gov- 
ernment received complaints con- 
cerning conduct of defendant toward 
them, or (b) with respect to whom in- 
formers made statements to the Gov- 
ernment concerning conduct of de- 
fendant Defendant 


toward them. 


did not ask that the members of the 


two classes be differentiated. The 
Court denied the motion saying 
that to “rule otherwise would cir- 


cumvent the rule of privilege” un- 
der Rule 26(b). It was the Court’s 
position that the policy which en- 
couraged citizens to inform the Gov- 
ernment about any facts of which 
they had knowledge far outweighed 
any inconvenience to which an anti- 
trust defendant might be put in 
cross-examining any witnesses which 
the Government might call at the 
trial, or in preparing a defense. If 
its ruling placed defendant at a 


“real” disadvantage, the Court stat- 


ed, the trial judge could permit a 
the 
been 


of the case after 


evidence had 


continuance 
Government’s 
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presented, in order to allow the oil 
company time to marshal evidence 
for its defense. 

Securities and Exchange Commission 
Investment Company Act 
statement of policy issued with re- 
spect to use, form and content of 
certain advertising and sales litera- 
ture used in sale of investment com- 
pany securities which Commission con- 
sidered violative of Securities Act of 
1933 and Investment Company Act. 
"Statement of Policy, Securities 
and Exchange Commission, August 

11, 1950. 

On August 11, 1950, the SEC is- 
sued a statement of policy with re- 
spect to the use, form and content of 
certain sales literature and advertis- 


ing employed by dealers and under- | 


writers in the sale of investment 
company securities which the Com- 
mission considered violative of the 
Securities Act of 1933 and the In- 
vestment Company Act of 1940. It 
was emphasized that the statement 
did not attempt to cover all possible 
abuses, and that literature which 
complied with the statement might 
not be used if it was in fact mis- 
leading. Conversely, it was stated, 
nothing in the statement was in- 
tended to prevent the use of factual 
statements, fairly presented, 
cerning fundamental investment 
policies and objectives. For the pur- 
pose of interpreting the statement, 
a piece of sales literature will be 
deemed materially misleading by 
reason of implication if the litera- 


con- 


What Are We Fighting For: The Law 


® On March 19, 1942, Judge Rob- 
ert N. Wilkin of the United States 
District Court for the Northern Dis- 
trict of Ohio, delivered a radio ad- 
dress over radio station WHK under 
the auspices of the Cuyahoga Civilian 
Defense Council. In 1942, Judge Wil- 
kin was speaking of the Axis Powers 
that then threatened the United 
States and her Allies; but his words 
are still pertinent today when our 
foes are Communists, whether wag- 
ing cold war in Berlin or hot war in 
Korea: 

What are we fighting for? What is 
our basis for peace? What is our 
bond of unity—among ourselves and 
with our allies? 

These three questions can be an- 
swered by one word of three letters,— 
law. Our war aim, our peace aim, 
and our unity are found in the law 
which is the foundation of our way 
of life. We are fighting for it be- 
cause it is threatened by the most 
destructive force ever set against it... . 

In last analysis, the fundamental 
difference between the Axis [Com- 
munist] powers and the Allied 
[United] Nations is in their different 
conceptions of law. The Axis [Soviet] 
powers have abandoned all thought 
of the state as a creature of law, and 
they recognize no individual rights. 
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They take property without compen- 
sation and life without even a trial. 
In the dictatorships law is what the 
dictator says it is. Military decrees 
and arbitrary commands are enforced 
as law. But such commands are as 
far from true law as are the com- 
mands of a highway robber. Best 
political and moral authority, both 
ancient and modern, has said that 
an organization which ignores moral 
suasion and relies on force and 
treachery is not to be classified as 
civil government at all, but as ban- 
ditry. The Axis [Soviet] powers 
therefore are not an alliance of states 
but a conspiracy of bandits [revolu- 
tionists who seek the overthrow of all 
governments.] To see the effect of 
their dominion we need only look at 
the countries over which they rule. 
There we see not freedom, but slavery 
and degradation. .. . 

As the law is the practical objec- 
tive. of our fighting faith, so it is the 
substance of our hope for peace. It 
affords. the only practical basis for 
established order. The minimum of 
force required in an evil world is the 
force. necessary to restrain those who 
would violate the law. As long as 
violence exists in the world, men of 
good will must exert a combined 
force against it. The law is not self- 


ture includes (1) an untrue state- 
ment of a material fact or (2) omits 
to state a material fact necessary in 
order to make a statement made, 
in the light of the circumstances of 
its use, not misleading. 


The statements which will be con 
sidered 


grouped under the following sub 


materially misleading are 


jects: Return, Safety of Capital, 
Government Regulation, Protection 
of Investors, Redemption, Compari 
sons Generally, Comparisons with 
Market Index or Other Security, 
Performance Charts, Management 
Claims, Continuous Investment Pro- 
grams, Sales Charges, Industry Per 
formance against Company Perform- 


ance and Reprints. 


executing; men must enforce it. Such 
enforcement, however, should be re- 
served to lawful government. The 
evil of force is in its exercise by evil 
and arbitrary men. Men who bear 
arms in defense of the law are en 
gaged in a noble service. They are 
fighting for peace. The centurion of 
authority was appropriately honored 
as a model of faith by the Prince of 
Peace. Our faith is in the law. . .. 

Against the blessing of the law as 
we have known it, compare the mis- 
ery of those countries where law has 
been abandoned: in Poland, Hol- 
land, Greece, Korea, China, and all 
the other unfortunate lands within 
the Axis [Soviet] power, there is 
extortion, starvation, mass murder, 
slavery, rape, rapine, and bestiality. 
Against that fate we are still free to 
work and to fight. If we understand 
the issue, there will be no sacrifice 
too great for victory. If we recognize 
what is at stake, there can be no serv- 
ice we will not render to win. If we 
really understand the destiny that 
depends on the outcome, we should 
rather be dead than defeated. The is- 
sue is law with reason and conscience, 
or lawlessness and utter depravity. 

The law is our glorious inheri- 
tance. Let us make it our bequest 
to posterity. 
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Legislature-Agency Disagreements 


Concerning the Construction of Regulatory Statutes 


# It isa commonplace that the main 
tenance of continuing surveillance 
over administration of the statute 
law has become as important as any 
ther function in the work of Con- 
gress and the state legislatures. The 
enactment of a statute does not bring 
to an end the responsibility of the 
legislature in that area of regulation. 
Committee members and other in 


terested law makers want to know 
how the act is working in practice 


ind, particularly, how it is being 


Binterpreted and applied by the ad 


Sininistrative officers charged with its 


fadministration of a 
B jected 


administration and enforcement. In 
ilmost every instance in which the 


statute is sub 


to close “oversight” by a 


fstanding committee of Congress o1 





by a special “watchdog committee”, 


the administrative construction of 
the statute on one or more crucial 
issues is sharply criticized by the 


congressional “overseers’’. 
Inevitably, there will be many and 
violent collisions of congressional 
and administrative opinion during 
the months ahead as the internation 
il crisis forces the nation to under- 
take 


measures of economic 


comprehensive and = drastic 
mobilization. 
It is desirable and proper that the 
members of Congress keep them- 
selves fully informed of the use being 
made of vast delegated powers, so 
that 


abuses of authority can be 


brought to public attention and 
emergency statutes amended effect- 
ively and sensibly. But experience 
during 1941-1946 demonstrates that 
continuing bickering and distrust 
between the law makers and the law 
lministrators the 

of any 


T undermine 


can 
ettectiveness and continuity 


regulatory effort. Why are legislat 
ors and administrative agencies so 
often at odds over the proper con 
struction of regulatory statutes? And, 
specifically, can the legislative drafts 
man do anything significant to help 
reduce the incidence olf disagree 
ment with all its adverse effects on 
law enforcement and on public con 
fidence in the regulatory program 
involved? 

There are, of course, certain stock 
answers offered to explain why 
agency interpretations so often en- 
counter sharp challenge in Congress. 
Those with a strong bias against ad- 


all 


works contend that most of the con- 


ministrative bodies and their 


Hicts arise from out-and-out agency 
misinterpretation of manifest legis- 
lative intent and agency determina 
tion to promote objectives unaccept 
able to the membership of Congress. 
\t the other extreme, and from ob- 
servers warmly sympathetic towards 
the regulatory agencies, the explana 
tion offered is that most congression 
al criticisms of specific agency deci- 
sions originate with members olf 
Congress who are opposed to the 
general objectives of the legislation 
in point and who either voted against 
it at the time of its passage or voted 
for it reluctantly under the influence 
of party discipline or constituent 
pressure. Specific examples can be 
located easily enough to support, or 
at least to illustrate, each of these 
extreme theses. But fair examination 
of the records of congressional “over 
sight” suggests that the typical con 
flict is traceable neither to adminis- 
trative waywardness nor to sabotage 
individual unconvinced 


by mem- 


bers of Congress. 


Perspective on Hardship Cases 
Accounts for Much Dissension 
\ great deal of the experienced fric 
tion arises from the fact that hard- 
ship cases are certain to develop in 
the administration of a regulatory 
program, however sound the basic 
statute may be in general principle. 
The member of Congress on the one 
hand, and the administrative officer 
on the other, see these hardship cases 
in quite different perspective. The 
lives with the 
regulatory program committed to his 


administrative office1 


charge, carries a specialized responsi- 
bility for its enforcement, and de- 
velops great expertness with respect 
to its practical administrative prob 
lems. The danger, in his case, is that 
a zealous administrator may lose 
his sense of proportion in relation 
to his specialized job and try to 
drive his program through without 
sufficient regard for other, related 
governmental programs or for the 
needs and difficulties of individuals 
By 
contrast, the bias of the elected leg 


in exceptional circumstances. 
islator is usually in favor of the in- 
affected by a 
tough-appearing administrative rul- 


dividuals adversely 
ing, and he finds it hard to see why 
a regulatory program that he sup- 
ports in principle cannot be carried 
out without the imposition of hard- 
ship on individual interests. The 
danger, here, is that the legislator 
take insufficient 
practical 


may account of 


administrative necessities 
and is likely to make snap judgments 
about administrative decisions that 
he has not thought through. With 
of in 
mind, it is quite understandable 


this difference perspective 
that a specific interpretation which 
an agency head sincerely regards as 
imperative for the accomplishment 
of clear statutory objectives will 
often seem wholly arbitrary and un- 
authorized to a Congressman who 
first the 


from a letter sent him by an adverse- 


learns of interpretation 
ly affected constituent. 

Other factors may be present in 
to the 
natural tendency of legislators and 


a given situation to add 
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administrators to disagree with each 
other on issues of statutory construc- 
tion and enforcement policy. Vague 
terms and other ambiguities are 
sometimes left in a statute as a means 
of practical legislative compromise, 
with a kind of tacit agreement on 
the part of the contending legislative 
factions that the responsible agency 
and any possible reviewing courts 
will have to be counted on to iron 
out the difficulties and determine the 
specific application of the statute. 
In other cases, the statute around 
which the controversy centers may 
have been worked out and drafted 
entirely within the agency and 
passed by the legislature without full 
comprehension of its details and im- 
plications. Pressures of time at the 
end of a legislative session may have 
affected the thoroughness of com- 
mittee study of an agency-drafted 
measure or, as has been known to 
happen, the agency’s representatives 
may not have been entirely candid 
in explaining the statute to the com- 


mittee at the time of its introduction. 
Whatever the cause, trouble is cer- 
tain whenever an agency sets about 
enforcing a controversial statute 
that was imperfectly understood by 
the members of the legislature at 
the time of its enactment. 


Draftsman Should Foresee Hardships 
and Report Frankly Before Enactment 

In the nature of the situation, dis- 
agreements will arise between those 
who enact the laws and those who 
put them into operation, however 
meticulous the technical drafting 
and however painstaking the study 
given to an agency bill by the re- 
sponsible legislative committees. But 
a few cautions can be offered. It is 
not enough that agency draftsmen 
forbear from trickiness in the actual 
drafting of statutory language and 
from anything resembling misrepre- 
sentation or concealment in the 
preparation of explanatory docu- 
ments and testimony. There is now 
enough “oversight” experience to 


Institute on Federal Taxation: 


University of Southern California School of 


®* The Planning Committee of the 
Institute on Federal Taxation, spon- 
sored by the University of Southern 
California School of Law, announces 
completion of its plans for the Third 
Annual Institute to be held at the 
School of Law, Los Angeles, on Oc- 
tober 18, 19 and 20. The Institute 
will consist of morning, afternoon 
and evening sessions. Morning and 
afternoon sessions will be devoted to 
lectures on important current tax 
problems. The evening sessions will 
convene at 4:45 p.m. and will adjourn 
at 6:00 p.m. The latter sessions will 
be devoted to questions and answers 
on the lecture topics of the day. 


The Institute will present twenty- 
four speakers of outstanding reputa- 
tion who will lecture on problems of 
current importance in the field of 
taxation. Special income tax prob- 
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lems in California will also be dealt 
with. The final session will be de- 
voted to a Mock Tax Court Trial 
with government attorneys partici- 
pating and a Tax Court judge pre- 
siding. Attorneys, accountants, execu- 
tives and others engaged in legal, 
accounting, or business problems in 
which taxation plays an important 
role are invited to attend. 


The Institute is not designed as a 
tax course to instruct beginners in 
elementary tax law. It is primarily 
concerned with group education of 
those who already have some funda- 
mental understanding of the tax field 
and who wish to participate in ad- 
vanced study for three days. The dis- 
cussions will deal with tax problems 
arising from capital gains and losses; 
dispositions of residential property; 
involuntary conversions; difference 


make it perfectly clear that an agen. 
cy wins only a short-lived victory 
if it persuades a federal or state 
legislative committee to approve a 
bill without full and frank dis- 
closure of any hardships that the en- 
forcement of the statute will impose 
on exceptionally situated individ- 
uals. A statutory proposal is not in 
shape for introduction unless the 
draftsman can explain his statute, 
not in the abstract but in terms of 
its impact in as many specific future 
fact situations as are within the reach 
of informed professional foresight. 
If there are predictable and inescap- 
able hardship cases, they are better 
brought to the attention of the leg- 
islature at the time of introduction 
of the bill than smoothed over and 
left as sources of future dissension. 
The agency bill may be delayed in 
passage, or passed in substantially 
modified form, but adequate legis- 
lative research and full advance dis- 
closure pay off richly in sound legis- 
lature-agency relations. 


Law 


between business and tax accounting; 
tax problems in selecting methods of 
depreciation; corporate dissolutions; 
partial liquidations; constructive div- 
idends; transfer of assets between 
parent and subsidiary; preparation 
of protests and claims for refund; 
procedures in effecting closing agree- 
ments and other negotiated com- 
promises; the manner of obtaining 
rulings from the bureau upon a pro- 
posed transaction; delinquency pen- 
alties under federal income tax laws; 
tax schemes that failed; advice of a 
tax adviser as insulation against pen- 
alties, tax consequences of individual 
pensions, and other subjects. 

Further information concerning 
the Institute may be obtained by 
writing to John W. Ervin, Director, 
Tax Institute, School of Law, 3660 
University Avenue, Los Angeles, 
California. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Relief from Tax Penalties 


by Relying on Tax Experts 


* The Internal Revenue Code im- 
poses penalties upon the taxpayer 
in the case of failure to file a timely 
return unless the failure is due to 
“reasonable cause” and not due to 
“willful neglect” (Section 291 (a) ), 
in case any part of a deficiency is 
due to negligence or intentional dis- 
regard of rules and regulations with- 
out fraudulent intent (Section 293 
(a) ), or in case any -part of a de- 
ficiency is due to fraud with intent 
to evade tax (Section 293(b) ). In 
many recent cases the Commissioner 
of Internal Revenue has imposed 
one of these penalties and the tax- 
payer has based his defense upon re- 
liance on a tax expert. Most of these 
cases have involved Section 291 (a) 
by reason of failure to file personal 
holding company returns. A stand- 
ard has been evolving which will 
aid taxpayers in determining when 
they may escape from penalties at 
least by turning their tax problems 
over to tax advisers. 

The penalty for failure to file a 
timely return is not to be imposed if 
the failure was due to reasonable 
cause. This means no penalty is to be 
imposed if the taxpayer exercises “‘or- 
dinary business care and prudence”. 
And when a taxpayer selects as his 
agent a qualified tax expert to whom 
he presents the full facts for deter- 
mination, he has exercised ordinary 
business care and prudence and thus 
does not become liable for the error 
of his adviser. Hatfried, Inc. v. Com- 
missioner, 162 F. (2d) 628 (C. A. 
3d, 1947). This proposition has been 
established by decisions of several 
circuit courts of appeals. See, e. g., 


Hatfried, Inc. v. Commissioner 


supra; Orient Investment & Finance 
Co. v. Commissioner, 166 F. (2d) 601 
(C. A. D. C., 1948) ; Haywood Lum- 
ber & Mining Co. v. Commissioner, 
178 F. (2d) 769 (C. A. 2d, 1950). 

However, the taxpayer must have 
selected a qualified adviser, and the 
taxpayer must have given the ad- 
viser sufficient information and re- 
sponsibility for a determination of 
the matter. With regard to both these 
factors, the- Tax Court has shown 
an inclination to be more exacting 
than the appellate courts. 

In Hermax Co., 11 T. C. 442, aff'd 
per curiam, 175 F. (2d) 776 (C. A. 
3d, 1949), a penalty was sustained 
where the taxpayer relied upon a 
public accountant, who held a Treas- 
ury card, for there was no evidence 
as to the accountant’s tax experience 
and the accountant had in fact dis- 
cussed the problem with the “tax 
man” in the firm. On the other 
hand, certified public accountants 
and attorneys seem to be qualified 
advisers as a class, Raymep Realty 
Corp., Inc, 7 T. C. M. 262, al- 
though in its Hermax opinion the 
Tax Court questioned whether ac- 
countants may properly advise on 
a matter of tax law in light of the 
celebrated Bercu case. 

Of course, where the question is 
whether the taxpayer fraudulently 
attempted to evade tax, it is not 
necessary to show such high com- 
petence on the part of the tax ad- 
viser relied upon. For instance, the 
Tax Court has refused to uphold the 
fraud penalty where airline pilots 
left their returns to the care of an 
attorney who, unknown to them, 
had previously been convicted of 


embezzlement and disbarred. Charles 
C. Rice, 14 T. C. 503; Dale R. Ful- 
ton, 14 T. C. No. 169. But a contrary 
result was reached as to one airline 
pilot on the ground that he should 
have known, in spite of the attorney's 
contrary advice, that pleasure trip 
expenses were not deductible, 
Joseph H. Imeson, 14 T. C. No. 130. 
That the strict attitude of the Tax 
Court and the Commissioner hold- 
ing that the responsibility for ‘filing 
a correct return is the personal re- 
sponsibility of the taxpayer, par- 
ticularly if there is reason to doubt 
the advice given, does not meet with 
the sympathy of the higher courts is 
reflected in the decision of Davis v. 
Commissioner, F. (2d) (C. A. 10th, 
1950), rev’g 8 T. C. M. 881, where- 
in the Court said, “To hold a tax- 
payer guilty of fraud, who without 
actual knowledge that a return is 
false, and after full disclosure to 
the expert preparing the same, 
would be untenable”. 

The Tax Court seems to be more 
disturbed by taxpayers who turn 
over their records to their tax ad- 
visers and rely upon the adviser to 
volunteer appropriate tax advice. It 
was held by the Tax Court that sub- 
mission of an income tax return for 
checking to lawyers familiar with 
the taxpayer’s affairs was not suffi- 
cient to justify failure to file a per- 
sonal holding company return. 
Genesee Valley Gas Co., 11 T. C., 
184, aff'd 180 F. 2(d) 41 (C. A. D. C., 
1950). And where the adviser pre- 
pared a return containing erroneous 
statements of fact, it was of course 
doubtful whether he had been 
furnished proper information, and 
the penalty was sustained. Tarbox 
Corporation, 6 T. C. 35. Finally, in 
Haywood Lumber & Mining Co., 12 
T. C. 735, the Tax Court declared 
that “mere submission of the cor- 
porate records to an accountant ex- 
perienced in tax affairs plus pas- 
sive reliance on his volunteering 
appropriate tax advice does not 
equal the proper standard of 
care . to avert a delinquency 
penalty”. This stand was reversed in 
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Haywood Lumber & Mining Com 
pany v. Commissioner, 178 F. (2d) 
769 (C. A. 2d, 1950). The Court de- 
clared that requesting a tax adviser 
to prepare returns is not merely 
“passive reliance”; the taxpayer has 





no duty to ask his adviser whether 
particular tax principles have been 
considered. 

Consequently, a taxpayer may ex- 
pect to avoid imposition of penal- 
ties if he asks advice of a qualified 
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Anrirrusi LAWS—‘‘Inter- 
locking Directorships and the Clay 
ton Act After 35 Years’: In the June 
issue of The Yale Law Journal (Vol. 
59—No. 7; pages 1266-1275) Victor 
H. Kramer takes up one of the po- 
tent, the 
federal antitrust laws, Section 8 of 
the Clayton Act. Interlocking direc- 


but dormant, sections of 


torates seems an almost primeval 
cry in these days of sophisticated 
antitrust analyses and decisions, and 
the enforcement of the prohibitions 
against interlocking directorates has 
been practically a dead letter, But 
the potency, as well as the loopholes, 
of the present statutory law on this 
matter, as explored by the author, 
calls for the attention of the Bar at 
this time, in view of the Department 
of Justice’s recently instituted tech 
nique of extrajudicial procedure for 
the wholesale enforcement of Section 
8 by means of the public announce- 
ment of its survey of interlocking 
directorates held by some 10,000 per- 
sons in 16,000 leading corporations. 
(Address: The Yale Law Journal, 
127 Wall Street, New Haven, Conn.; 
price for a single copy: $1.60.) 





Feperat PROCEDU RE—“Erie 
to York to Ragan—A Triple Play on 
the Federal Rules’: In the June issue 
of Vanderbilt Law Review (Vol. 3— 
No. 4; pages 711-728) Edward Law- 
rence Merrigan writes another sur- 
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vey of the impact of United States 
Supreme Court decisions in, to use 
the author’s phrase, “Erietompkin- 
izing” the Federal Rules of Civil 
Procedure. ‘The author's conclusion, 
however, is a departure from the 
usual attempt to formulate some ver- 
bal formula for solving all Erie prob- 
He the 
Conformity Act in diversity cases. 


lems. suggests a return to 
Such a capitulation, if it in fact rep 
resents a widespread feeling among 
the Bar, presents a matter for the 
serious appraisal of the committees 
on procedural law of the American 
Bar Association and the state bar as 
sociations. (Address: Vanderbilt Law 
Review, Vanderbilt School of Law, 
Nashville 4, Tenn.; price for a single 
copy: $1.50.) 


Peperat PROCEDU RE—“Com- 
parison of Court R ules Affecting Re- 
An 
article by James S. Y. Ivins, in the 


view of Tax Court Decisions”: 


June issue of the Virginia Law Re- 
view (Vol. 36—No. 5; pages 583-610) 
presents a compilation of the rules 


tax adviser, preterably a lawyer o1 
certified public accountant, and pre 
sents sufficiently full facts for a de- 
termination of the matter and then 
the recommenda 


follows adviser’s 


tions. 


of the United States Courts of Ap 
the 
chronological sequence of an appeal 


peals, arranged according to 


and set forth in charts which enable 
quick and easy comparison among 
The article is 
specifically directed toward the tak- 
ing of an appeal from Tax Court 
decisions, but its thoroughness and 
conciseness 


the various circuits. 


excellent 
handbook for general use. (Address: 
Virginia Law Review, Clark Memor 
ial Hall, Charlottesville, Va.; price 
for a single copy: $1.25). 


make it an 


F eperar TAXATION—“Mar- 
ital Settlements and Federal Taxa- 
tion”: Professor Joseph Hawley Mur- 
phy gives a historical survey of 
the status of marital settlements as 
the 


and gift taxes in the Spring issue of 


taxable transfers under estate 
Washington University Law Quar- 
(Vol. 1950—No. 2; pages 179- 


200). The article presents a good 


terly 


compilation and summarization of 
the case law and should be useful 
the 
contemplated 


as reference material on tax 


aspects of a ante 
nuptial or divorce settlement. (Ad 
dress: Washington University Law 
Quarterly, Washington University, 
St. Louis, Mo.; price for a single 
copy: $1.00.) 


Feperat TAXATION—Income 
Tax—‘‘Retention of 
Under 


Earnings by 


Corporations the Income 
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The above entitled aru 
Buck and Francis 


Schackelford, is an exhaustive treat- 


Tax Laws”: 
cle by Lucius A. 
ment of Section 102 of the Internal 
Revenue Code. The article appears 
in three parts in the March, April 
and May, 1950, Virginia 
Law Review (Vol. 36—Nos. 2, 3 and 
!; pages 141, 323 and 461) and ex- 


issues of 


amines the legislative history and 
statutory context, the judicial de- 
cisions and the current proposals 
Part II, 


appearing in the April issue, con- 


for changing Section 102. 


tains the analysis and compilation 


of the case law. (Address: Virginia * 


Review, Clark Memorial Hall, 
Va: 


singe copy: $1.25.) 


Law 


Charlottesville, price for a 


Taxa TION Income 
‘Transfers of Earnings and Deficits 
The 
Sansome-Phipps Rule”: A discussion 


Tax 
in Tax-Free Reorganizations: 


of the development of the so-called 
‘Sansome rule”, by Ralph S. Rice, 
published in the May issue of Tax 
Law Review (Vol. 5—No 4; pages 523 
the 
tion of this rule in Commissioner v. 
Phipps, 336 U. S. 410 (1949) 
seeks to project future developments 


345) criticizes strained aberra 


and 


under the Phipps case. On the latter 
score the author analyzes several of 
the more pressing unsolved problems 
raised by the new “Sansome-Phipps 
(Address: Tax Law Review, 
New York University School of Law, 
100 Washington Square East, New 


rule’’, 


York 3, N. Y.: price for a single copy: 
$2.00.) 


In TERSTATE COMMERCE 
Taxation—‘‘Constitutionality of 
Gross Receipts Tax on Pilot En 
gaged in Interstate Commerce’: A 
case note in the June issue of the 
Columbia Law Review (Vol. 50—No. 
6; pages 852-854) comments on a re 
cent New York decision, Seeth v. 
Joseph, 93 N.Y.S. (2d) 591 (Ist De 
partment, 1949), and provides a con- 
cise but valuable analysis of the con 
fused case law extant on the subject 
of gross receipts taxes on multiple 
state transactions. (Address: Colum 
bia Law Review, Kent Hall, Colum 
bia University, New York 27, N. Y.; 
price for a single copy: $1.00.) 


Laca. PROFESSION—“‘‘Rotat 
ing Interneship for Lawyers’: In 
the February, 1950, issue of Journal 
of the American Judicature Society 
Vol. 33—No. 5; 135-143) 
Edward L. Bryant outlines his pro 


pages 


posed scheme for a rotating interne 
ship for lawyers for one year after 
admission to the Bar—patterned up 
on the prevailing practice in medical 
education. The plan, as postulated, 
is of interest to the entire Bar, as 
the older lawyers and the law firms 
the 


legal education program. (Address: 


would become units of formal 
Journal of the American Judicature 
Society, Hutchins Hall, Ann Arbor, 
Mich.) 


Necoriast INSTRU 
MENTS—“The Proposed Uniform 


Commercial Code: Bank Deposits 
and Collections”: A note in the June 
issue of the Columbia Law Review 
(Vol. 50—No. 6; pages 803-826) pre- 
sents a summary of both the present 
law, statutory and decisional, and the 
proposed statutory law concerning 
the collection of negotiable instru- 
ments through banking channels. 
This note should serve equally well 
as concise background material or as 
a lead to the case law on the subject 
of bank deposits and collections. 
(Address: Columbia 
Kent Hall, University, 
New York 27, N. Y.; price for a single 
copy: $1.00.) 


Law Review, 


Columbia 


Rz AL. PROPER TY—Conveyance- 
“Easement Draftsmanship and 
Robert 
Kratovil, writing for the August is- 


ing 
Conveyancing”: Professor 
sue of the California Law Review 
(Vol. 38—No. ——; #26-451) 
gives a well arranged outline discus- 


pages 


sion of considerations affecting the 
creation of and change in easements. 
Various pitfalls in drafting are taken 
up separately by the author and their 
genesis and means of avoidance set 
forth. In addition, the article con- 
tains a workable summary, with case 
notations, of the applicable rules of 
law. A particular pitfall, the use of 
covenants in an attempt to cover an 
easement situation, is taken up at 
length. (Address: California Law 
Review, Inc., Boalt Hall of Law, 
Berkeley 4, Calif.; price for a single 
copy: $1.50.) 
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® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





A Question of Commas: 
Aesthetics v. Logic 

® I have intended to write you for 
two purposes: first, to compliment 
you on the new format and the sub- 
stantive excellence of this important 
publication; and second to register 
a profoundly-felt, personal gripe 
against a small but not unimportant 
error of editorial, typesetting and 
proofreading style of which the Jour- 
NAL is habitually, though not always 
consistently, guilty. I hand you the 
compliment in these few words and 
proceed with the gripe. It is more 
than a gripe. I want to reform you 
and thereby to improve the JOURNAL. 

I refer to your habitual, and to me 
very painful, style of leaving periods 
and commas outside of ending quo- 
tation marks, in the pursuit of some 
strange rule of logic which seems to 
dictate that only where a full sen- 
tence is quoted the final period 
should come inside the ending quo- 
tation marks, and that only where 
the full clause or phrase ending with 
a comma is quoted the comma should 
come inside, but that if the quota- 
tion is only of part of the sentence, 
clause or phrase then the period or 
comma should be hung in the air 
outside the ending quotation marks, 
like some disembodied spirit float- 
ing in space or like some exor- 
bitated planet floating outside its 
solar system. 

I was raised up on a rule-of-thumb 
style regarding periods and commas 
and ending quotation marks which I 
got from an old printer's style book. 

The book is lost and I cannot give 
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you a reference to it, though I shall 
cite competent authority. The old 
style book stated the governing rule 
about in these terms: 

Periods and commas always come 
inside ending quotation marks, re- 
gardless of logic. All other punctua 
tion marks come either inside or out 
side the ending quotation marks, de 
pending on the logic of the context. 
This is an easy rule to follow. It is 

subject to no exceptions. Since it re- 
jects logic as to periods and commas 
it ends debate as to these two most- 
used punctuation marks and avoids 
all logical ratiocinations. You can 
then concentrate your penchant for 
logic on the rarer question mark, 
exclamation point, dash, semicolon, 
and colon. Since the rule utterly 
rejects logic as to the full-stop and 
the half-stop, it is explainable and 
justifiable only on the ground of 
what I call “ocular euphony.” It 
physically hurts the eye, offends ocu- 
lar euphony, to see the exorbitated 
period or comma hanging outside 
and to the right of the ending quo- 
tation marks. It “gripes” (afflicts, 
distresses, harasses) the eye just as an 
off-key note does the musical ear. 
The JourNat hurts me this way in 
every issue. I can hardly enjoy the 
excellent articles because the periods 
and commas dangling outside the 
quotes scratch my eyes like grains of 
sand or hot cinders, and I spend my 
time proofreading them back inside 
the quotes, losing the substance of 
the articles. Let me give you a few 
examples, confined to the March, 
1950 number of the JOURNAL. 
On page 176, Justice Rossman’s ex- 


cellent article on Uniformity of Law 








is marred for me by these nonuni- 
formities in punctuation. He says, 
and I do not use my quotes so as not 
to confuse them with his: 

As Judge Lyman D. Brewster, the 
great American proponent of uniform 
laws, said a half century ago, “Science 
and invention, steam and electricity 
know nothing of state boundaries.” 
You got that one right, because of 

your phantom logic. Since an entire 
sentence obviously was quoted from 
Judge Brewster, you or your proof- 
reader put the period inside the end 
ing quotes. 

But look at the middle column on 
the same page, where you have Jus 
tice Rossman saying: 

Notwithstanding these develop 
ments, we still refer in the courtrooms 
of our state courts to a sister state as 
a “foreign jurisdiction” . The.... 
Look at that period which you (I 

am sure Justice Rossman had noth. 
ing to do with it) have hung in the 
air outside the quotation marks and 
midway between them and the fol 
lowing “The.” It looks like a flyspeck 
deposited there by an errant and il 
logical fly. 

On the third column of the same 
page, I am pained to read: 

Although our common economy and 
the nationwide scope of our daily ac 
tivities have welded our people into 
“a more perfect union”, state law 
often refuses to lift its vision above the 
state boundary line. 

That exorbitated comma (union” , 
state law) actually scratches my ret- 
ina, so that I cannot even think about 
a more perfect union of our states 
for wincing about the utter lack of 
union between the comma and the 
preceding quotation. 

And lower down the same column 
you have Justice Rossman saying: 

The preamble to our Constitution 
proclaims a purpose to “form a more 
perfect union, establish justice, insure 
domestic tranquillity”. Uniformity.... 

[hat period midway between the 
quotation marks and the word “Uni 
formity” starting the next sentence 
gives me no tranquillity at all. It 
pains me. It has no relation to either 
the preceding or the subsequent sen- 

tence. It is like a revolver-shot be- 
tween the two. It inspires me to riot 
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rather than helping to insure do 
mestic tranquillity, as the preamble 
intends. 

However, you are not consistent in 
your error. Sometimes you slip and 
follow my rule of “ocular euphony” 
rather than your rule of “phantom 
Solicitor General Perlman 
follow 
erroneous rule, because his Depart- 


logic.” 
knows better than to your 
ment of Justice, which writes excel- 
lent, though often infuriating, briefs, 
consistently follows my rule and puts 
periods and commas inside ending 
quotes regardless of logic. Perhaps it 
was in deference to the authority of 
his high office, rather than by reason 
of perverse inconsistency, that you 
and your proofreader left the period 
inside, rather than outside, the fol- 
lowing partial quotations in his most 
interesting article on Habeas Corpus 
and Extraterritoriality, page 1990: 

However, Justices Black and Rut- 
ledge took occasion to note that the 
various petitions “should be denied 
without prejudice to their being filed 
in the appropriate District Court.” 
[sic.] 

and again: 

Justices Black, Douglas, Murphy 
and Rutledge announced the view 
that “the petition should be set for 
hearing on the question of the juris- 
diction of the Court.” [sic.] 

Che two “sics” mark the spots 
where Mr. Perlman and his compe- 
tent secretary followed my rule and 
put the periods inside the quotes, re- 
gardless of logic, where the quota- 
tion was only part of a sentence. You 
and your proofreader apparently did 
not have the hardihood to overrule 
the Solicitor General and subject his 
sonorous full-stops to your untuneful 
“phantom logic.” Also note this one 
of mine. 

But enough of meum and tuum. 
Let me cite you compelling authori- 
ties for my rule. 

The correct rule is thus stated in 
1 Uniform System of Citation (8th 
edition, 1949)!, at page 43: 

Quotation marks ordinarily enclose 
periods and commas. Example: The 
court said that the defendant was 
“guilty of gross negligence.” Place 
question marks, exclamation points, 
dashes, semicolons, and colons outside 
the quotation marks, except when they 
ire a part of the quotation. 


A Uniform System of Citation is 
copyrighted by Columbia Law Re- 
view, Harvard Law Review, Univer- 
sity of Pennsylvania Law Review and 
by the Yale Law Journal. In addition 
to its use by these publications, this 
authority is followed by other lead- 
ing law reviews of this country. 

In the widely-used text, Reigner, 
Using Punctuation Marks (2d edi- 
tion 1946)*, the following rule and 
illustration appears at page 24: 

You will be conforming to good 
usage when you always put the period 
and the comma inside the quotation 
marks. 

It was Justice Louis D. Brandeis 
who wrote, “The new idea of a good 
contract is a transaction which is 
good for both parties to it.” 

“If put to the test,” wrote Elbert 
Hubbard, “an ounce of loyalty is 
worth a pound of cleverness.” 

In Woolley, New Handbook of 
Composition (1926 edition)%, the 
rule appears at page 197: 

A period or a comma should always 
precede the quotation mark. 

The same rule is stated in Jones, 
Practice Handbook in_ English 
(1935)*, page 150, as representing 
prevailing American usage. A foot- 
note to the page cited reads: 

Commas and periods are placed be- 
fore the second quotation mark; semi- 
colons after. 

The census records such trades as 
“scribbling miller,” “devil feeder,” 
“pug boy”; queerest of all is “decom- 
posing man.” “Do unto others,” he 
said, “as you would have others do 
unto you.” 

You will find that the New York 
and the best newspapers 
throughout the country follow the 
rule as stated by the above authori- 
ties. So do the standard quarterlies 
and the better book publishers. Yours 
is the only distinguished Journal 
known to me which violates the rule 
and dangles periods and commas 
the quotation marks, to 
wound the eyes, jangle the sensibil- 
ities, and destroy the “tranquillity” 
of the reader. 


Times 


outside 


If you remain unconvinced, I cite 
you the highest authority, at least for 
us lawyers, the Supreme Court. It is 
no modern rule I cite. Both anciently 
and contemporaneously the Supreme 
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Court has followed it, putting com- 
mas and periods “inside,” regardless 
of logic. 


In Rutherford v. Greene’s Heirs 
(1817), 2 Wheat. 196, 197, Chief Jus- 
tice Marshall followed the correct 
rule in the following short sentence: 

In the year 1782 an act passed, “for 
the relief of the officers and soldiers 
in the continental line, and for other 
purposes therein mentioned.” 

And on page 200 of the same opinion 
he followed the correct rule twice in 
the following succint sentence: 

The 7th section “For prevention of 
disputes,” enacts, “that the officers and 
soldiers aforesaid, shall enter and sur- 
vey the lands within the following 
lines. Beginning,” &c. 

I cite you the last bound volume 
of the official reports. In Farmers 
Irrigation Co. v. McComb, 337 U. S. 
755, 759, Chief Justice Vinson says 
for the majority: 

Section 3(j) provides that “for the 
purposes of this Act an employee shall 
be deemed to have been engaged in 
the production of goods if such em- 
ployee was employed . . . in any pro- 
cess or occupation necessary to the 
production thereof.’4 
The footnote shows “Emphasis 

added.” You will note that he put 
the period inside when you would 
have hung it outside in “splendid 
isolation.” 

In his most interesting dissenting 
opinion in the same case, in which he 
discourses on Shakespeare’s “to be or 
not to be,” Mr. Justice Jackson fol- 
lowed the rule I advocate when he 
said, at p. 771: 

However, 29 U. S. C. § 213 (a) (6) 
exempts individuals “employed in 
agriculture.” 

There was no dissent as to the rule 
about which I am writing you. You 
would have said: 

However, 29 U. S. C. § 213 (a) (6) 
exempts individuals “employed in 
agriculture”. 

It grieves me when you do this. 
Won't you please reform? You would 
greatly improve the JouRNAL by fol- 
lowing the simple, authoritative rule 
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of always inclosing the period and 
the comma within the final quota- 
tion marks. 

SIDNEY S. ALDERMAN 


Washington, D. C. 


[ Epiror’s Note: In deference to Mr. 
Alderman’s feelings, we 
lowed his “prevailing 
usage” in the above letter. We still 
prefer the logical system of punc- 
tuation to which he objects. It is 
used by the editors of the New Eng- 
lish Dictionary (the Oxford Diction- 
ary) and is recommended by H. W. 
and F. G. Fowler in The King’s Eng- 
lish. The Fowlers 
argument between the advocates of 


have fol 
American 


summarize the 


the “aesthetic” and those who prefe1 
the “logical” style of punctuation as 
follows: “‘it is only a question whether 
the printer’s love for the old ways 
that seem to 


him so neat, or the 


writer’s and reader’s desire to be 
understood and to understand fully, 
is to prevail.” (The King’s English, 
Third Edition, 1939, page 293). Mr. 
Alderman sent copies of his letter to 
the Solicitor General, Mr. Perlman, 
and to Robert B. Tunstall, a membei 
of our Advisory Board. Their replies 
are printed below. | 


Mr. Tunstall's Reply 

to Mr. Alderman 

® You could not have sent your dis- 
sertation to the JOURNAL to any. 
one to whom it would have afforded 
more entertainment, and from whom 
have encountered a 


you would 


greater, more violent, 
measure of disagreement. While the 


subject of the misplaced quotation 


not to say 


marks, or inverted commas as my 
pet authority Fowler terms them—I 
shall herein call them quotes for 
short—is scarcely one of the major 
interests of my life, it ranks high 
among my pet peeves, along with the 
intruded colon which some people 
now, including certain members of 
your friends of the Supreme Court, 
insist upon placing before any series 
of words or phrases meriting no such 
avulsion from the preceding part ol 
the sentence. But I pass this by, and 
will stick to the quotes. 


I did not know, until your lette1 
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called it to my attention, that the 
AMERICAN BAR ASSOCIATION JOURNAI 
occupies the enviable position of be- 
ing almost the only periodical of my 
acquaintance that adheres to the 
logical practice of quoting only that 
which is really quoted, excluding 
periods, commas, or other decora 
tions not appearing in the original. 
As a member of its Advisory Board 

I applaud the JourNat’s inde- 
pendence in this respect, and trust 
that the JouRNAL will stoutly resist 
your insidious pleas. 

My one regret is that you have 
fired your fallacies at me when an 
unwonted degree of occupation pre- 
vents my composing an adequate re- 
joinder. Accordingly, I can only say 
at the moment—I can’t answer for 
what I might be moved to do if op 
portunity should permit—that I have 
never met a more impassioned attack 
upon the rules of logic, or a more 
subservient plea in defense of the 
common vagaries of printers, than is 
contained in your letter. I freely ad 
mit that almost every style sheet 
advocates putting quotes outside of 
question marks, exclamation marks, 
and other stops, entirely irrespective 
of the question whether the person 
quoted used these adornments of his 
language or not. However, there have 
been stout-hearted persons who have 
resisted this bit of illogic, not to say 
inveracity. My friend, Fowler, men- 
tioned above, whose Dictionary of 
Modern English Usage 1 rank ap- 
proximately next to the Holy Scrip 
tures, speaks of the subject somewhat 
gently in that work at page 581, but 
has a much more elaborate treatment 
in his other book, The King’s Eng- 
lish, at page 281, et seq. 1 have not 
searched further. 

But the place in which I really 
confound you is in your reference to 
the supposed practice of Chief Jus 
tice Marshall, as treated by his printer 
in Rutherford v. Greene’s Heirs, 2 
Wheat. 196, 197 (1817). It happens 
that for years past there has reposed 
uporw a chest of drawers in my room 
an autographed letter by the Chief 
Justice, written to one John Ran- 
dolph of Roanoke, from which I 


culled the following selections—I do 





not use quotes, so as to avoid con. 
fusion with those used by him: 
- your eloquent speech on “re 
trenchment and reform”, 
\nd again he speaks of his valuing 
the 
... friendship of the “gallant horse 
man who at a single leap clears both 
ditch and fence’”’. 
In each case the quote comes inside 
the comma or period as the case may 
be, and I insist that this is better 
evidence of the working of his power- 
ful mind than the printer’s rendition 
of his language as quoted by you. 
Incidentally, | may say that I hap 
pened to come into possession of that 
letter by reason of the fact that it 
was given to me by Leigh Williams, 
in view of my having used it in a 
speech on Marshall which I deliv 
ered in Philadelphia in 1935, on the 
occasion of the placing of a plaque 
on the house in which he died. The 
speech was printed by the American 
Bar Association in its April issue of 
that year.... 
Rosert B. TUNSTALI 


Norfolk, Virginia 


Mr, Perlman Supports 
Mr. Alderman 
® The Department of Justice desires 
to intervene in the proceedings be 
gun by the Hon. Sidney S. Alderman 
to convince you of the desirability 
and soundness of the practice ol 
placing periods and commas inside 
of ending quotation marks, whether 
the quotation embraces a full sen 
tence or only a clause or a phrase. 
We shall leave it to you to dete! 
mine our status—whether as a party 
plaintiff, entitled to the relief sought 
to the same extent as the original 
plaintiff, or whether as amicus curiaé 
to assist you in arriving at the correc! 
result. Perhaps, in light of recent 0 
currence, article in the 
March number of the JOURNAL wa 


where my 


printed as originally written, with 
the periods and commas inside 0! 
ending quotation marks, I lack an) 
cause for complaint, and am unabl 
to make any showing sufficient t 
warrant intervention as a party, bu! 
inasmuch as Mr. Alderman’s plea 
alleges no personal grievances base‘ 
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1 publications by him, and rests his 
plea on the mental injury done to 
him by sudden exposure to errant 
commas and periods in unaccustomed 
places, it may be that, as an old and 
seasoned reader, always optimistic 
ind hoping for the best, 1 am en 
titled to have my say in my own 
right, pre se or in forma pauperis or 
something. 

[| welcome this opportunity to join 
with Mr. Alderman in any capacity. 
[here may be a method in this seem- 
ing madness, because I read in the 
newspapers that I am charged in a 
resolution introduced in the House 
American Bat 
\ssociation with the commission of 


of Delegates of the 


various violations of various and sun 
dry canons of ethics, and that at least 
one of these alleged violations took 
place or is taking place in a case in 
which Mr. Alderman is counsel, and 
is, therefore, a sufferer from or a 
beneficiary of the actions by me on 
which the alleged resolutions con- 
cerning my alleged high crimes and 
misdemeanors are based. It may be 
that, if I show sufficient interest in 
where the JOURNAL puts its Commas 
and periods, he will be moved to 
come to my defense, or, at least to 
refrain from any overt act in further- 
ance of the plan advanced by the 
offended delegates from Louisiana, 
authors of the resolutions, to demand 
sanctions against me for the objec- 
uionable (to them) manner in which 
| have discharged the duties of my 
ofhce in the Department of Justice. 

But there are other considerations, 
in addition to the love and affection 
and respect I have always felt for Mr. 
\lderman, that prompt me to join 
with him in his effort to bring about 
a reform in the style used by the 
JOURNAL. In addition to the authori- 
Mr. call 
your attention to Secretary's 
Handbook, by 


Alderman | 
The 
Taintor and Munro, 
Fifth Edition Revised 1938, (Mac- 
Millan), where a statement from 
Text, Type, and Style,” Atlantic 
Monthly Press, is quoted (page 57): 


ties cited by 


“Quotation marks are always set 
outside the comma and the period;” 


“With the comma: 


“Never were ‘we, the people of the 











United States, so thoroughly united 

as in that vast cooperation. 

Henry Van Dyke 

“With the period: 

“Elbert Hubbard’s essay bore the 
title of “A Message to Garcia.’ ” 

Mr. Alderman makes reference to 
the Solicitor General's briefs. I call 
your attention to the Style Manual, 
United States Government Printing 
Office, (Fifth edition 1945) page 120, 
Section 119: 


119. The comma and the final 
period will be placed inside the quo 
tation marks. Other punctuation 


marks should be placed inside the 
quotation marks only if they are a part 
of the matter quoted. 

Ruth said, “I think so.” 

The shouted, “All 
aboard!” 

Who asked, “Why?” 


trainman 


Insert the word “growth,” “pro 
duction,” or “manufacture,” 
The President suggests that “an 


early occasion be sought . . . .” 
Why call it a 
ment’’? 


“gentlemen’s agree 


(a) However, in congressional and 
certain other classes of work showing 
amendments, punctuation marks are 
printed after the quotation marks 
when not a part of the quoted matter. 
The Mr. Alde1 

man contends is followed throughout 
Henry L. Mencken’s The American 
Language, and you will find refer- 


usage for which 


ences to a number of style publica 
tions given in Supplement II, begin- 
ning the 
Punctuation, Capitalization and Ab 


with discussion headed 
breviation, page 320. See especially, 
page 327, note 3. You will note that 
Mr. Mencken, in the matter of the 
use of italics, refers to the position 
taken in The Style Book of the Balti- 
more Sunpapers, which statement, 
he says, is not without a touch of 
ablonogastrigolumpiosity. I mention 
this, not as a threat but solely in a 
spirit of fair play, so that you may be 
forewarned of the strange effects ap 
parently visited at times on those 
who fail to adopt impeccable usages 
with enthusiasm, and with a trusting 
heart. 

I thank you in advance for youn 
prayerful consideration of this letter, 
a copy of which I am forwarding to 
Mr. Alderman. 

PHILIP B. PERLMAN 
Solicitor General 


Washington, D. ¢ 
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Tom Paine 
or Machiavelli? 


#1 am puzzled by your editorial in 
the June, 1950, issue “Page Tom 
Paine”. You charge congressional 
committee investigations with “Star 


the 
“pettifogging 


Chamber” aspects, using tech 
dema- 
gogues”’, “filching” good names and 
attacking reputations yet denying 
put the 
committee’s record any evidence to 
refute those charges”, and predicat- 


ing contempt charges upon the re- 


niques of 
- 


“an Opportunity to into 


fusal to answer questions on the 
ground that it may incriminate him. 
You say this resembles an “inquisi 
tion” and “Torquemada’s tactics”. 

he only example you cite is the 
conviction of Eugene Dennis, Gen- 
the Communist 
Party in the United States, for con- 


eral Secretary. of 
tempt of the House Committee on 
Un-American Activities. You quote 
Jefferson and Tom Paine and then 
the that 
“such tactics are condemned by the 


draw quick conclusion 
of sober-minded Ameri- 
cans’. I do not believe, after the ex- 
hibition given by Dennis 
in the trial of the eleven Commun- 


great body 


Eugene 


ists before Judge Medina that many 


Americans, sober-minded or other- 
wise, will agree that the congression- 
al committee in his case could have 
gone beyond the real intent of Jef- 
ferson or Tom Paine, nor do I be- 


lieve you think so. 


Then to what Congressional in- 
vestigations do you refer? 

Surely not to the 1950 State De- 
partment loyalty investigation. That 
investigation treated all respondents 
with great consideration and cleared 
them of all charges by the simple 
expedient, among others, of refus- 
ing to call witnesses who could testi- 
fy to the charges. 

Surely you do not refer to the 
1948 Un-American House Activities 
Committee which finally broke the 
nine years “conspiracy of silence” 
which protected Alger Hiss, Henry 
Wadleigh, Harry Dexter 
White and several others. 


Julian 
Surely you do not contend that 
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congressional investigations should 
not be made or that they can be of 
any real value except on a partisan 
basis since it is now clear that the 
party in power will resist all charges 
which might react that 
party. 


against 


Please understand me. I am not 
objecting to the editorial on the, 
ground that it is not within the 
jurisdiction of the JourNaAL. I be- 
lieve that the JouRNAL should open 
its columns to controversial subjects 
in the political as well as other fields 
since law, government and politics 
are closely allied. 

I suggest that this subject be 
treated adequately by 
articles on both sides. 


publishing 


BENJAMIN WHAM 
Chicago, Illinois 


American Lawyer 
Admitted to Japanese Bar 


® I have a news item for you in 
which I am sure every reader of the 
JouRNAL will be interested. 


A very bright, well-educated young 
lawyer who was born and reared in 
Oklahoma was admitted to the Bar 
of Japan last week after successfully 
passing most difficult examinations, 
written and oral, conducted in the 
Japanese language. I am informed 
that he is the only non-Japanese per- 
son who has ever been admitted to 
full practice at the Japanese Bar. 

I refer to Thomas L. Blakemore, 
Jr., 34, of Sapulpa, Oklahoma, and 
since he is a member of the American 
Bar Association and has made a very 
fine record in the schools he has at- 
tended and in public service, I hope 
that an adequate commendatory 
story can and will be written concern- 
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ing him and published in an early 
issue of the JOURNAL. (It seems to me 
that if during scores of years in the 
rather recent past, we had had many 
college students of the character, 
talents, vision and determination of 
Tom Blakemore, we would have had 
quite a number of splendidly 
equipped men and women in high 
places in the councils of our Govern- 
ment, and no foreign nation or any 
representatives thereof would have 
been better informed than our 
leaders and advisers, and none would 
have been smarter or more valuable 
servants of the country represented) . 

Blakemore was born at Sapulpa, 
Oklahoma, on August 26, 1915; was 
graduated from the high school and 
the junior college in the city of his 
birth; in 1936 he received a Bachelor 
of Arts degree from the University 
of Oklahoma and was awarded a Phi 
Beta Kappa key. In the Law School 
of the University of Oklahoma he 
was a member of the Order of the 
Coif and in 1938 received his LL.B. 
degree. From July, 1938, until the 
summer of 1939 he attended Trinity 
Hall at Cambridge University, Cam- 
bridge, England, giving special atten- 
tion to international and compara- 
tive law. He then went to Japan as 
a fellow of the Institute of Current 
World Affairs, established by the 
Crane Foundation. (He is now a 
member of the Board of Trustees of 
the Institute) . 

While in Japan from 1939 until 
October, 1941, Blakemore made an 
intensive study of the Japanese lan- 
guage, and for several months until 
shortly before Pearl Harbor studied 
law in Tokyo Imperial University. 
On his return to the United States 
in November, 1941, he joined Gen- 
eral Donavan’s OWI and was as- 


signed to the Japanese Section of the 
Far Eastern Division. After the entry 
of the United States into the war he 
was commissioned first lieutenant 
and was assigned to the Office of 
Strategic Services, later being trans- 
ferred to the China-Burma-India 
area. 

In January, 1946, Blakemore re- 
tired from the army as a Captain. 
He immediately joined the State De- 
partment, Foreign Service Division, 
and went to Japan as Legal Adviser 
to the late George Atcheson, Chief 
of General Douglas MacArthur's 
diplomatic section. Later Blakemore 
was transferred to the Government 
Section where he assisted in drafting 
the new constitution and the code of 
laws of Japan. Upon discontinuance 
of the Government Section he was 
transferred to the Legal Staff of Gen- 
eral MacArthur and served as First 
Assistant to the Chief of Staff until 
November, 1949, since which time he 
has been practicing law in Tokyo, 
under special permit from SCAP, 
until admission to full practice as a 
member of the Japanese Bar last 
week. 

Blakemore’s father, Thomas L. 
Blakemore, Sr., of Sapulpa, Okla- 
homa is a highly-regarded lawyer 
who has been engaged in the general 
practice in this state since 1916, re- 
cently serving as President of the 
Creek County Bar Association. He 
made a most creditable record as 
City Attorney of Sapulpa for several 
terms, and I personally know that he 
is a most estimable gentleman and 
a good lawyer. This is a case similar 
to the Gregory family—father and son 
can justifiably be very proud of each 
other. 

Howarp L. SMITH 
Tulsa, Oklahoma 
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OUR YOUNGER LAWYERS 


Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 


# At the 
Junior Bar Conference of the Asso- 
held at the Washington 
Hotel, Washington, D. C. from Sep- 
tember 15 through September 19, 


Annual Meeting of the 


ciation 


1950, the new officers for the Confer- 
ence year 1950 were elected. Charles 
H. Burton of Washington, D. C., was 
National Chairman with 
Paul W. Lashly of St. Louis, Mis- 
National Vice Chairman 
and Richard H. Bowerman of New 
Haven, Connecticut, as National Sec- 
retary. Elected at the same time were 
George Edward Cotter of New York 
City, Council Member for the Second 
Circuit; William F. Womble, Win- 
ston Salem, North Carolina, Council 
Member for the Fourth Circuit; 
Charles W. Joiner, Ann Arbor, Mich- 
igan, Council Member for the Sixth 
Harry H. Clifford, Okla- 
homa City, Oklahoma, Council Mem- 
ber for the Tenth Circuit and Charles 
L. Davis, Topeka, Kansas, Council 


named 


souri, as 


Circuit; 


Member at Large for the Ninth and 
renth Circuits. 


Ambassador Chang 

Addressed Conference 

Dr. John Myun Chang, Ambassador 
to the United States from Korea ad- 
dressed members of the Conference 
at a luncheon-held on Sunday, Sep- 
tember 17 at the Washington Hotel. 
This address was broadcast over the 
nationwide facilities of the Columbia 
Broadcasting System. Dr. Chang in- 
formed the members of the Confer- 
that fellow countrymen 
north of the thirty-eighth parallel 
are not really Communists. He made 
the statement that less than 3 per- 
cent of the population are truly fol- 


ence his 


lowers of the doctrines of Commu- 


nism. He pointed out that since the 





their will 
upon the North Koreans in 1945 ap- 
proximately 20 percent of the resi 


Russians had imposed 


dents of North Korea had migrated 
to the southern section leaving be- 
hind their homes and property and 
all personal ties. He observed that 
in actuality there was no North and 
South Korea because Korea is not a 
He that 
for this reason his countrymen would 
not be satisfied to stop at the thirty- 
eighth parallel and that they would 
request the United Nations to con- 
tinue the fight to liberate their en- 
tire country. 


divisible country. stated 


War Readjustment 
Committee Reactivated 
The War Readjustment Committee 
which was engaged in wide activities 
during World War II was reacti- 
vated by this Conference. During the 
Conference discussions it was brought 
out that many young lawyers had 
been called to active duty during the 
Korean War and had been given 
only ten days to conclude their af- 
fairs before reporting for duty. To 
this situation the National 
W. C. Morris, Jr., of 
Texas, 


relieve 
Chairman, 
Houston, directed by 
Conference action to reactivate this 


was 


committee. He appointed George S. 
Elmore of Washington, D. C., Chair- 
man of this reactivated committee. 
Mr. Elmore has already contacted 
officials of the Armed Services and 
will prepare for publication imme- 
diately, information with respect to 
the deferment policies of the several 
branches of the Armed Forces. This 
Committee will also act as a liaison 
the Conference 
and the Armed 
assist young lawyers in the adjust- 


between members 


Forces in order to 


CHARLES H. BURTON 





ment from civilian life to duty with 
the Armed Forces. 

The Conference will publish with- 
in the next few months a Manual 
setting forth a summary of the Con- 
ference activities. This Manual will 
also outline the duties of all Con- 
ference officers so that members par- 
ticipating in the Conference will 
have a full understanding of their 
several duties and responsibilities. 
Primary responsibility for the prepa- 
ration and distribution of this Man- 
ual is assigned to the Committee on 
Cooperation with Junior Bar Groups. 

The Junior Bar Section of the Bar 
Association of the District of Colum- 
bia entertained Conference mem- 
bers, their wives and guests at a re- 
ception on the roof of the Washing- 
ton Hotel on Sunday, September 17. 
Che highlight of the meeting was a 
dinner-dance held at the Continental 
the Wardman Park 
Tuesday, September 19. 


Ballroom of 
Hotel 
The award for general excellence 


on 


in bar association activities was made 
to Texas among the state affiliated 
groups with Michigan and the Dis- 
trict of Columbia receiving honor- 
able mention. St. Louis received the 
award among local groups with Mil- 
waukee receiving honorable mention. 
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Opinion of Professional Ethics Committee 


OPINION 283 
May 27, 1950 


PARTNERSHIP—COMMON LAW OR 
MASSACHUSETTS TRUST WITHIN A 
PARTNERSHIP—it is not profession- 
ally proper for a group of associates 
to practice law when some are trust- 
ees of a common law trust and all 
are beneficiaries of the trust. 


Canons 33, 34, 35 
Opinions 97, 106, 277 
® The opinion of the Committee was 
state by MR. WHITE, Messrs. Brucker, 
Drinker, Jackson, Jones, F. M. Miller, and 
S. Miller, Jr. concurring. 


#2 A member of this Association, who 
is likewise a member of a large law 
firm, has presented to this Committee 
the question of whether there would 
be anything unethical in setting up 
within the firm a common law or 
Massachusetts trust, whereby advan- 
tage could be taken of the provisions 
165 (a) of the Internal 
Revenue Code. The proposed trust 
agreement would 


of Section 


contain among 
others the following provisions: 

1. The present partners will con- 
vey their interests in the partnership 
to three trustees in return for which 
each partner shall receive a trust 
certificate of one unit for each $100 
of cash or of partnership assets. 

2. The trustees shall hold title to 
the property and have power to sell 
or dispose of the same and to employ 
professional or non-professional as 
sistants. 

3. Trustees are authorized to make 
all rules and regulations respecting 
the administration of the trust. 

4. Trustees are authorized to cre- 
ate a pension or profit sharing trust 
for the benefit of the employees 
under Section 165 (a) of the Internal 
Revenue Code (“Employees”) to in- 
clude persons holding trust certifi- 
cates and trustees 

5. Trust certificates are assignable 
with first option on the part of the 
trust to purchase the same. 
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6. Annual meetings will be held at 
which time the holders of certificates 
shall appoint trustees for the ensuing 
year. 

7. Special meetings may be called 
by the trustees upon the written re- 
quest of the holders of a certain per- 
centage of the outstanding trust cer- 
tificates. 

8. The trust agreement may be 
amended or terminated at any an- 
nual or special meeting of the hold- 
ers of trust certificates upon a certain 
vote. 

9. The trust shall be designated as 
“A, B, and C,” 
ent firm. 

10. Trustees shall all be licensed 
attorneys under the law of the state 
in which the present firm practices. 


the name of the pres- 


The trust agreement would also 
contain the following powers re- 
served to the holders of trust certif- 
icates: 

1. Annual election of trustees. 

2. Reservation of power on part of 
certificate holders to amend or termi- 
nate the trust at any annual meeting. 

3. Special meetings may be re 
quested by certificate holders. 

It is stated that the present name 
of the firm would be retained and 
all direction and control would be 
exercised by attorneys admitted to 
practice in the state in which the firm 
is located. It is also stated that in 
essence there would be no difference 
in the function of this organization 
from that of a partnership. 

We are not concerned with the 
problem of whether the contem- 
plated trust would meet the require- 
ments of the Internal Revenue Acts. 
Our inquiry is whether, if it does, 
there would be anything unethical 
in the arrangements. In answering 
the inquiry, it is nevertheless neces- 
sary to consider the question of the 
validity or legality of the contem- 
plated trust and its impact upon the 
law 


trustees and beneficiaries as a 


partnership. 


It will be noted that three of the 
firm members will be trustees, and 
all For the 
trustees to be likewise beneficiaries 
is permissible and generally the trust 


members beneficiaries. 


indenture so provides. 

There is a wealth of authority on 
the distinction a trust, a 
partnership, a corporation or some 


between 


other form of association, which it 
seems needless to go into, but no 
where have we seen any authority to 
the effect that the same group ol 
associates may, at the same time, con 
stitute and function as both a trust 
and a partnership. This would ap 
pear to be as hybrid an arrangement 
as the effort to function as a partner 
ship and at the same time a corpora 
tion, which was condemned by the 
court in Seitz v. Michel, 148 Minn. 
80, 181 N. W. 102, 12 A.L.R. 1060. 

In Scott on Trusts, Vol. 2, Section 

274.1 the rule is laid down as follows: 

By the weight of authority it is held 
that the beneficiaries are not person 
ally liable if the trustees are merely 
trustees. Where, however, the bene 
ficiaries have power to control the con 
duct of the trustees to such an extent 
that the trustees are their agents, the 
beneficiaries are personally liable as 
principals. 

Control by the beneficiaries as the 
test of the existence or nonexistence 
of a trust has been somewhat relaxed 
in the federal courts, at least for the 
purposes of taxation. The Supreme 
Court does not attempt to lay down 
any hard and fast rules, but to judge 
each case on its facts. See the discus- 
sion in Prentice-Hall 1950 Tax Serv- 
ice (Vol. 1) beginning at paragraph 
3544. The control test, that is, where 
does the ultimate control lie, is still 
that most frequently used by the 
majority of the state courts, and this 
is true in Massachusetts, the home of 
the so-called ‘‘Massachusetts trust”’. 
Williams v. Milton, 215 Mass. 1, 102 
N.E. 355. In Frost v. Thomason, 219 
Mass. 360, 106 N.E. 1009, the prin- 
ciple is thus stated: 
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If they [7.e., the trustees] act as princi 
pals and are free from the control of 
the certificate holders, a trust is cre 
ited; but if they are subject to the 
control of the certificate holders, it is 
, partnership. 

See also the numerous cases cited in 

A.L.R. 42 and elsewhere in 

the same volume in the annotation 

of State Street Trust Co. v. Hall, 41 

N.E. 

ing appears: 


156 


(2d) 30, in which the follow- 


The shareholders may require the 
trustees to call meetings at which the 
they 
struct, remove and replace the trustees 
and may amend the trust. The trustees 
are subject to the direction and con- 
trol of the shareholders. This form of 
business trust has for many purposes 
been regarded as a partnership and 
some of the priciples of the law govern 


shareholders may vote; may in 


ing partnership have been applied to 

them. 

In Goldwater v. Oltman, 210 Cal. 
108, 292 Pac. 624, 71 A.L.R. 871, the 
court said: 

if the trustees are subject to 
being removed by the shareholders 
and are dependent upon them for 
election, it is apparent that the ulti 
mate control of the organization rests 
in the shareholders. 

Provisions 6 and 8 quoted supra, 
and 1, 2, 3 supra clearly vest ultimate 
control in the beneficiaries, so no 
true trust would result. 

We have gone into this phase of 
the problem at some length because 
it seems to us quite clear that a group 
of associates cannot be at the same 
time a business trust and a law part- 
nership. 


Should we be wrong in this con- 
clusion, and a true trust come into 
existence, other objections to the ar- 
rangement would immediately fol- 
low. It is basic that each member of 
a partnership is liable for the acts 
of the other partners, but if some of 
the so-called partners are trustees 
under a trust, the other beneficiary 
partners are not liable for their acts 
and the reverse would be equally 
true. 

The American Law Institute Re- 
statement of the Law of Trusts puts 
it this way: 

The beneficiary ag_such is not per 
sonally subject to liabilities to third 





persons in the administration of the 


trust. 

Thus no one of the nontrustee part- 
ners would be liable to clients for 
the acts of the trustee partners. The 
trustees’ liability to the beneficiaries 
is usually regulated by the trust in- 
denture, but generally speaking there 
is no liability in the absence of negli- 
gence, breach of trust or fraud. If 
the associates were to agree among 
themselves that each would be liable 
for the acts of the other, they would 
probably lose the tax benefits sought 
to be attained. 

Under the Uniform Partnership 
Act (adopted in the state of the in 
quiring attorney) each partner under 
Section 9 is an agent of the partner 
ship and the other partners for the 
purpose of its business. It must nec 
essarily follow that the trustee part 
ners must be liable for the acts of 
the beneficiary partners, and vice 
versa, and liability can not be evaded 
by some of the associates practicing 
law under the guise of trustees for 
the other partners. 

As “the present partners will con 
vey their interest in the partnership 
to three trustees”, and. the trustees 
shall hold title to the property and 
have power to sell or dispose of the 
same and to employ professional o1 
nonprofessional assistants, a viola 
tion of Canon 35 would seem to fol- 
low. If the trustees are to pay for the 
services of others in the office, then 
it would appear that all fees must 
be paid to the trustees, especially as 
all the partners had conveyed their 
interests in the partnership to the 
trustees. The result would be, in 
spite of the inquirer’s assertion that 
“the lawyer-client relationship will 
be the same”, that an intermediary— 
to-wit, the “trust’’, which would seem 
to have some of the attributes of a 
corporation — would intervene _be- 
tween at least some of the associates 
and clients, thereby violating sev- 
eral provisions of Canon 35. More- 
over, the sharing of the employees, 
nonmembers of the Bar such as clerks 
and stenographers, of the fees paid 
into the trust would be a clear viola- 
tion of Canon 34. 


Again, since the present partners 
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have conveyed their interests in the 
partnership to the trustees, it seems 
rather clear that the only way the 
partners could benefit would be by 
becoming employees of the trust, an 
arrangement quite antipodal to the 
existence of a partnership. 

If, as contemplated, all the part- 
ners have assigned their interest to 
trustees, it is dificult to understand 
why this has not resulted in a dis- 
solution of the partnership. Section 
27 of the Uniform Partnership Act 
permits a partner to assign his inter- 
est in the partnership without a re- 
sulting dissolution, but this is quite 
a different thing from the assign- 
ment of their interests by all of the 
partners. Such an assignment as con- 
templated would necessarily include 
not only tangible property, but in- 
tangible—such as good will, future 
fees, etc.—so that the attributes and 
powers and interests of a partnership 
would cease to exist. In 47 Corpus 
Juris it is said: 

When the entire property of the 
partnership is sold or disposed of the 
firm ceases to exist. Thus the transfer 
of all the firm assets to a corporation 


will ordinarily work a dissolution of 
the partnership. 

There distinction in 
principle between a transfer to a 
corporation and to trustees. In either 
case, the firm property, tangible and 
intangible, no longer belongs to the 
partnership. Be that as it may, the 
proposed plan would result in an ar- 


can be no 


rangement whereby a group of asso- 
ciates, not true partners inter sese as 
we think, are masquerading as a 
partnership, since the inquiry states 
the present firm name would be con- 
tinued, a violation of Canon 33 and 
condemned in Opinion 277. 

A further objection to the plan 
lies in the fact that the certificates of 
interest are assignable or transferable 
“with first option on the part of the 
trust to purchase the same”. This is 
a mere option, not a requirement, 
so the trust certificates could fall into 
the hands of laymen, thus resulting 
in a further violation of Canon 34. 


For the reasons stated we think the 
proposed plan would result in an 
arrangement not permissible under 
the Canons. 
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BAR ACTIVITIES 
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®A unique two-day institute will 
draw some 500 trial lawyers to Min- 
neapolis in October to “brush up” 
on trial technique. This is the first 
institute of its kind to be held in 
Minnesota and outstanding trial 
lawyers from all over the state will 
lecture and conduct seminars. The 
institute is scheduled for October 13 
and 14 at the Radisson Hotel in 
Minneapolis. 

Headlining the program will be 
Francis X. Busch of Chicago, author 
of the text Law and Tactics in Jury 
Trials, former president of the Chi- 
cago Bar Association and former 
corporation counsel for the City of 
Chicago. 

The short course, planned by the 
Legal Institutes Committee of the 
Minnesota State Bar Association, 
will cover every aspect of trial work 
and discussion on each phase will 
be led by outstanding practitioners. 

Seminars are planned on the fol- 
lowing subjects: marshalling the 
evidence; pleadings and motion prac- 
tice; final preparation for trial; 
picking the jury and the opening 
statement; direct examination; cross- 
examination; the preparation and 
handling of medical testimony, and 
summation and instructions. 

The judges throughout the state— 
from municipal to supreme court— 
are coéperating by permitting coun- 
sel who may be engaged in trial, 
to attend the sessions. 

Among the well-known Minne- 
sota trial lawyers who will lecture 
are William C. Green, St. Paul; 
Thomas J. Carey, Virginia; Arthur 
B. Geer, Minneapolis; Roger L. Dell, 
Fergus Falls; Clifford W. Gardner, 
St. Paul, and Thomas O. Streissguth, 
New Ulm. 


The institute has been arranged 
for members of the state bar associa- 
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tion as a means ol keeping them 
abreast of the latest information in 
the trial of suits, according to In- 
stitute Chairman Earl R. Anderson 
of St. Paul. 


—— ———@——.- —— 


® The Colorado Bar Association won 
the American Bar _ Association’s 
Award of Merit last year for its 
work in the use of radio in further- 
ing public relations of the Bar. 
William Hedges Robinson, Jr., who 
was president of the Colorado Bar 
Association in that year has sent us 
account of how the Colorado 
Bar’s radio program was handled. 

“The misuse of words is danger- 
ous”, Mr. Robinson explained, ‘“‘and 
no one should know it better than a 
lawyer. Why then do lawyers per- 
versely misuse words when talking 
about themselves? The answer is 
that the jargon of the law is so bred 
in us all that it is difficult to talk 
about law or the Bar without using 
this jargon and without employing 
the ‘courtroom manner’. This jar- 
gon and mannerism may be irritat- 
ing outside of the courtroom; at its 
best it is frequently incomprehensi- 
ble when heard over the radio. 

“It was with some dim understand- 
ing of this truism that the radio and 
public relations committees of the 
Colorado Bar approached their task 
in 1948. These committees were se- 
verely handicapped by lack of funds. 
But it seemed that an approach to 
the problem might be to discover 
what other bar associations were 
doing about public relations. 

“We discovered that a great many 
of the reports of the committees on 
public relations consisted generally 
of two types: (a) a report that God 
was in his firmament and all was 
well with lawyers; or, (b) lamenta- 


an 





tions that nothing was being done 
about public relations and some. 
thing needed to be done. The in 
stances where some direct form of 
public relations program was being 
carried forward were rather few. 
But these latter groups served as 
objects for study. 

“It quickly became apparent that 
direct newspaper advertising be 
cause of its expense was, for the pre- 
sent, not to be considered although 
the committee saw some very effect. 
ive types of advertisements. Hence, 
the committee concentrated on the 
radio as a medium. Moreover, radio 
appealed to the committee as a more 
flexible device for use by the bar 
association. 

“It should be pointed out, however, 
that the public relations committee 
of the Colorado Bar Association has 
in the meantime used other medi- 
ums than radio. But it believes that 
its experience in the radio field has 
been along paths not explored by 
other associations. It is with the 
thought that its experience may be 
valuable to other associations that 
this report of its activities is written 

“After analyzing the radio pro- 
grams of the many bar associations 
that have used radio as a public in 
formation device, the Colorado Bar 
Association’s Committee on Public 
Relations decided that a new format 
was needed to focus favorable pub- 
lic attention on the problems of the 
lawyer and of the association. In its 
analysis of these radio programs then 
in vogue, this committee found that 
they fell roughly into three patterns: 

“First, a prepared talk of some 
twelve to fourteen and one half min- 
utes in length delivered usually by 
some member of the Bench or Bar 

“Second, a round table discussion, 
usually by lawyers, of some current 
point of interest in the law. 

“Third, an ‘interview’ with some 
lawyer or lawyers relating to some 
legal subject. 

“These techniques as public rela 
tions devices had been largely aban 
doned in the early infancy of radio. 
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It. seemed foolish to continue to 
employ them when we were aware 
of their limited listener appeal. 
Their demerits were obvious; they 
dry, unemotional, artificial, 
and they usually employed voices 
which were not ‘radio voices’. 


were 


“Since the Colorado Bar Associa- 
tion’s radio committee felt that the 
current radio programs of bar as- 
not as effective as 
they might be, a new format was 
sought. After much experimentation 
the dramatic narrative form was 


sociations were 


worked out. 

“This form was developed and per- 
fected by the Rocky Mountain 
Radio Council for the Colorado Bar 
Association and particularly by its 
capable director, Jack Weir Lewis. 
This council is a nonprofit corpora- 
tion, engaged in program planning, 
writing and producing programs for 
educational, civic and philanthropic 
groups wishing to use radio broad- 
casting as a means of reaching the 
mass audience. 

“It serves member organizations, 
of which the Colorado Bar Associa- 
tion is now one, who have an educa- 
tional idea which they feel is their 
responsibility to give the public; 
and it serves the industry by provid- 
ing non-commercial educational pro- 
grams which local stations could not 
produce. 


“The bar association and the radio 
council planned a series of thirteen 
weekly programs to be broadcast 
over eleven stations in the state. 
The program format was a narrative 
and dramatic presentation with 
sound and music. The plan was to 
use the accepted techniques of show- 
manship, of commercial radio and 
of the theater in order to reach and 
hold the greatest possible number 
of listeners. The program was pop- 
ular in the highest sense; its tech- 
nique was to attract and hold listen- 
ers without cheapening, distorting 
or falsifying the basic educational 
message. 

“Legal problems and methods were 
thus brought to the attention of the 
general public in terms that were 
understood by all. The’ material for 








the program was furnished by the 
bar committee, and the scripts were 
screened by this committee. The en- 
tire transcription was handled by 
professionals. The program was nar- 
rated by a professional announcer 
and employed a professional cast. 
Lawyers were not used in the series; 
names of individual lawyers were 
not mentioned. 

“It may be asked: How do you 
know people listen to the Colorado 
Bar program? We made two simple 
tests—the radio telephone poll, and 
the publication device. The tele- 
phone poll reported a high listener 
rating. Twice on the series an offer 
was made to send a publication on 
the subject of the broadcast free to 
the listeners. The radio stations re- 
ported a large number of requests 
for the educational material. The 
series has been widely praised by 
responsible civic groups in the state. 
Finally, the 1950 series was eagerly 
accepted by the radio stations. 

“One reason for the response which 
the program has engendered is that 
an effort is made to tie in to the 
program other interests. For exam- 
ple, the divorce problem was dis- 
cussed in two scripts, which meet 
with the approbation of the various 
church groups. The script on wills 
and estates led to the trust depart- 
ments of the banks publishing in 
coéperation with the bar association 
a pamphlet on wills. The one on 
insanity was worked out with the 
medical profession—banks and bank- 
ing, parole and probation, citizen- 
ship and the Bill of Rights—all had 
groups which were especially inter- 
ested in the subject matter of these 
broadcasts. 

“The subject matter of the broad- 
casts shows that no matter how dull 
the basic idea might be it can be 
dressed up in a popular apparel. Last 
year’s series for example covered 
these subjects: 

“1. The Law Moves West—How 
the law came to Colorado. 

“2. A Matter of Confusion—crowd- 
ed court calendars are the problem 
of the people who must provide an 
adequate court system. 
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“3. Where There’s a Will—neces- 
sity for a will. 

“4. You’d Better Think Twice— 
the problems of divorce. 

“5. Buyer Beware—legal matters 
to be looked into in purchasing a 
house. 

“6. More Than Contracted 
For—some problems in contracts. 


You 


“7. Gentlemen of the Jury—court 
procedure. 

“8. Children in Court—some prob- 
lems in Juvenile Court. 


“9. You Don’t Always Sue—how 
lawyers avoid litigation for their 
clients. 

“10. You Should Worry — some 
problems in negotiable instruments 
law. 

“11. Horse and Buggy Laws—out- 
moded insanity procedures. 

“12. Thank You Very Much—the 
legal aid program. 

“13. Be Careful What You Do— 
major inconsistencies in our crimi- 
nal laws, the need for reform. 

“This year’s series employs similar 
themes and includes among other 
subjects: unauthorized practice, gyp 
financing, small business, the Bill 
of Rights, the duties of a citizen, 
parole and probation, and joint 
tenancy. If any group is interested in 
obtaining copies of the scripts, they 
can secure either the 1949 or 1950 
series for $1.50 per series by writing 
to William B. Miller, Secretary of 
Colorado Bar Association, Chamber 
of Commerce Building, Denver, 
Colorado. 

“The Colorado Bar series suggests 
that the similar technique employed 
in Colorado could be made available 
to state and local bar associations. 
Transcriptions for radio programs 
in the various states could be made 
up in Denver. These programs could 
be furnished to any association at a 
comparatively small sum. Copies of 
the script for the program could be 
approved in advance. We can assure 
that the work will be professional 
and pleasing. Inquiries may be ad- 
dressed to the Colorado Bar Radio 
Committee, 812 Equitable Building, 
Denver, Colorado.” 

——o- 
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Bar Activities 


“The Committee on 
Legal Education of the American 
Law Institute collaborating with 
the American Bar 
ports the following recent activities: 


Continuing 


Association re- 


It is anticipated that all of the 
six concise, practical books to be 
included in Series Two of the Com- 
mittee’s publications will be off the 
press in November or December. 
Included are Procedure Before the 
Bureau of Internal Revenue, by 
Edgar J. Goodrich and Lipman Red- 
man of the Washington, D. C., Bar; 
Family Law, by William C. Boyden, 
of the Chicago Bar; Bankruptcy and 
Arrangement Proceedings, by Leon 
S. Forman of the Pennsylvania Bar; 
The Federal Wage and Hour Act, 
by Charles E. Livengood, Jr. of the 
School of Law of Duke University; 
Organizational Problems of Small 
Businesses, by Leonard Sarner of the 
Philadelphia Bar; and The Drafting 
of Corporate Instruments, by Dean 
Forest H. O’Neal of Mercer Univer- 
sity Law School. 

These publications, like those in- 
cluded in Series One, will be avail- 
able at $2.00 per copy, or $10.00 for 
the entire series of six books. Further 
can be secured from 
the Committee on Continuing Legal 
Education, 133 South 36th Street, 
Philadelphia 4, Pennsylvania. 


information 


James E. Brenner, Director for 
the Western Area, Charles W. Join- 
er, Director for the Midwestern 
Area, and John E. Mulder, Director 
of the Committee spent the summer 
months encouraging and _ assisting 
in the creation, in states in their re 
spective areas, of state-wide organi 
zations for the 
regularly conducted institutes and 
lecture 
state during the fall and winter. 


sponsorship of 


courses throughout each 

To assist in the organization and 
conduct of such projects, the com- 
mittee has published an instructive 
pamphlet entitled How To Organize 
and Conduct Programs on Continu- 
ing Legal Education, which is avail- 
able upon request. 

The conduct of one-day institutes 
on legal problems in tax returns is 
being encouraged as an annual oc- 
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casion in November or December in 
every state where such a project does 
not already exist. These will natu- 
rally be followed by institutes on 
other subjects during subsequent 
months. 

State-wide sponsoring organiza- 
tions now have been set up and will 
be functioning in the fall of 1950 
in New Jersey, Pennsylvania, Wash- 
ington, D. C., Virginia, Alabama, 
Georgia and Florida. While such 
organizations have not as yet been 
created, it is anticipated that insti- 
tutes on various subjects will be 
planned in New York, Maryland, 
Tennessee, Kentucky, North Caro- 
lina and South Carolina. 

A two-day Institute will be given 
in Atlanta on December 7 and 8 in 
connection with the midwinter meet- 
ing of the Georgia Bar Association. 
The subjects to be covered will be 
Trial Techniques and How To Con- 
duct Bankruptcy and Arrangement 
Proceedings. In view of the success 
of a similar project held last year, 
a record attendance is expected. 
Speakers will be announced subse 
quently, but it is assured that one 
of them Giesler, 


will be Gerry 


noted Los Angeles trial lawyer. 


W. R. 
BROADDUS, JR. 


Foster Studio 


® The Sixtieth Annual Meeting ol 
The Virginia State Bar Association 
was held at The Greenbrier, White 
Sulphur West Virginia, 
August 3, 4, and 5, 1950, with more 


Springs, 


than 600 members and guests in at- 
tendance. The meeting opened with 
the President’s reception on Thurs- 
day evening and was followed by a 
business session which included the 
President’s address by James S. Eas- 


ley on “The Challenge to the Ba 
and Its Members”. 


Annual reports from the twenty 
three committees of the Association 
were presented. The report of the 
Committee on Legislation and Law 
Reform, Langhorne Jones of Chat 
ham, Virginia, Chairman, disclosed 
that the bill creating a state court 
administrator was defeated in the 
General Assembly. The Association 
recommendation of 
the Committee on Public Informa 
tion, William H. King, Jr., of Rich 
mond, 


also voted, on 


Chairman, not to approve 
group advertising by the profession 
The Committee on 
Membership, A. C. Epps, Richmond, 
Chairman, reported the election of 
eighty-four The 
second annual three-day conference 


in Virginia. 


new members. 
on taxation, sponsored by the Com 
William L. 
Zimmer, III, Richmond, Chairman, 
was reported to have been well at 
tended. Bolitha J. Laws, Chief Judge 
of the United States District Court 
for the District of Columbia, deliv 
ered the 


mittee on Taxation, 


main address before the 
meeting of the Judicial Section. The 
subject of his address was “Coépera- 
tion Between Judge, Lawyer and 
Layman in Improving the Adminis- 
tration of Justice”. 

Other 
“The Vanishing American” by Pro 
Malcolm McDermott of the 
University 


addresses delivered were 


fessor 


Duke School of Law 


Faculty, and a message by Harold J]. 
Gallagher, President of the Ameri 


can Bar The Annual 
Address was delivered by Alexandet 
Kerensky who spoke on “The Real 
Goals of the Kremlin’s International 
Policy”. 


Association. 


At the Saturday morning 
session, Robert T. Barton, Jr., Presi 
dent of the Virginia State Bar, gave 
a summary report of the work ol 
that organization for the past year. 

Tournaments in golf, tennis, and 
bridge were conducted. The West 
Virginia Golf Trophy was won by 
John L. Culler, Arlington, and the 
Lawyers Title Insurance Corpora 
tion Trophy was won by Felix E. 
Edmunds, Waynesboro. Other socia! 
events included receptions tendered 
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by the Law Departments of the Nor- 
folk and Western Railway Company 
and the Chesapeake and Ohio Rail- 
way Company. 

\t the Saturday morning business 
session, W. R. Broaddus, Jr., Martins 
the 
\ssociation, and the following were 
elected Vice Presidents: A. M. Har- 
man, Jr., Pulaski, B. A. Davis, Jr., 
Rocky Mount, Willis E. Cohoon, 
Suffolk, Wayt B. Timberlake, Jr., 
Staunton, and J. W. Fletcher, Wash- 


ville, was elected President of 





ington, Virginia. Stuart B. Campbell, 
Wytheville, was reélected represent- 
ative to the House of delegates of 
the American Bar Association, and 
William T. 


was 


Muse, of Richmond, 
reélected Secretary-Treasurer. 
To fill the two vacancies on the Ex- 
Association 
Jr., 
Lynchburg, and Edwin B. Meade, 
Danville. 


ecutive Committee the 


elected William Rosenberger, 


The « losing session of the meeting 


was addressed by William McC. 


Justice in ‘Democratic’ Bulgaria 


® The Editors of the JOURNAL re- 
cently received a copy of a report 
of an observer in Bulgaria. We re- 
print it here as an example of 
the “justice” that is dispensed by 
the People’s Government behind the 
Iron Curtain. 


®" Traicho Kostov’s defense attorney 
this morning began his address with 
long peroration on how difficult it 
was to take on task of defending a 
man whose guilt was proved so over- 
whelmingly by depositions of his 
codefendants, by witnesses and by 
documentary evidence. He was con- 
ducting defense as professional duty 
he said, since right of defense against 
an accusation is sacred in Dimitro- 
vian constitution. Many honest cit- 
izens may be indignant that men who 
have committed such crimes have 
right to defense—but that is a right 
protected in constitution [sic]. 

After embroidering on this theme 
for about fifteen minutes, attorney 
went on to explain functions of the 
lawyer in new social and _ political 
order. It is not lawyer’s function to 
becloud and distort issue in defense 
of his client, and thus circumvent 
ends of justice as it is in capitalistic 
countries, he said. Lawyer’s duty in 
new order is to help court obtain 
true justice by making issues clear. 

The people are thankful to vigi- 
lance of those who prevented this 
plot, with threads running to Lon- 
don and Washington, from succeed 





ing. For these conspirators were not 
isolated—they had their connections 
with the spies of London and Wash- 
ington to carry on this attack against 
Soviet Union, he added... . 

that this 
trial causes so much interest on the 


“It is for this reason 
front of our enemies. Agents of im- 
perialists are among us. The in- 
formation that they give does not 
correspond to truth. London and 
Americans say calumnies about our 
regime, and about this trial... .” 

Lawyer then launched into attack 
on Kostov, more bitter than that of 
prosecution yesterday, reviewing all 
his crimes, and “showing” how they 
were proved in court—by deposi- 
tion of other defendants, testimony 
of witnesses, and doc umentary proof. 

Kostov defense ended with these 
words: 

“Before leaving stand I would like 
to point out something lacking in 
prosecution. There are eieven ac- 
cused agents of Tito and Anglo- 
Americans. But there should be here 
Tito, Rajk, Kardlj and Juli- 
shevsky to take part in this trial. And 
tempo. 


also 


“My imagination can see aggres- 
sors, instigators of another world 
war on stand. Prosecution should 
speak of responsibility of these guilty 
ones. They are real criminals and 
our verdict should be against ‘Tito, 
against capitalists, against instigators 


of a new war. It is in this way that 


Bar Activities 





Martin, Jr., Assistant Secretary of 
the Treasury of the United States, 
whose subject was “Foreign Aid and 
the Treasury”. Tournament prizes 
were awarded, and the prize for hav- 
ing obtained the largest number of 
new members was presented to John 
Randolph Tucker, Jr., Richmond. 
After being formally presented to 
the Association, the new President, 
Mr. Broaddus, presented to the retir- 
ing President a souvenir gavel ap- 


propriately inscribed. 


our verdict has historical signif- 
icance.” 

Other defenses were much along 
same line, though in every case de- 
fense asked for court’s clemency in 
view of fact that defendant had con- 
fessed and repented. Only in Kos- 
tov’s case did defense ask for supreme 
penalty. Minor exceptions were taken 
to some charges against lesser de- 
fendants; some were described as 
lured and fooled by Kostov’s author- 
ity and prominence in party but 
generally their guilt was elaborated, 
and then thrown on mercy of court. 
In defense of Tsonchev information 
he had given on tobacco and on 
Moscow trade talks was mentioned, 
but Minister Heath to 
whom he allegedly gave this informa- 


tion, was not nor was that of Yat- 


name of 


sevitch— Clarke and Anderson, how- 
ever were included. Usual epithets 
against Anglo-Americans were aired 
upon every conceivable opportunity. 

Hadji-Panzov’s defence mentioned 
that “unscrupulous press has already 
charged that this trial was worked 
up with torture and has used similar 
capitalistic methods to attack us. 
[Reference here probably to Bel- 
grade rather than Western press. | 
There never was a great trial before 
in which time and place, the truth 
was so categorical. We have here the 
defendants, cleanly shaven, elegantly 
dressed, and logic in their confes- 


sion.” 
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person equipped to compile all four 
sections. Colonel Egbert makes no 
pretense of having done so and, in- 
deed, gives credit to four different 
collaborators. Yet “many men, many 
minds” so that, for instance, the 
Spanish editor may convey one as- 
pect of an English conception while 
the French and German editors deal 
with another. This occurs in the 
treatment of “bill of attainder”. The 
Spanish editor sticks to the strict 
English law distinction between bills 
of attainder and bills of pains and 
penalties and treats condemnation 
to death as an element, while the 
French and German editors write 
in the light of American constitu- 
tional interpretation and do not 
limit the scope of bills of attainder 
to those which impose the death 
penalty. All are right but that does 
not obviate a sense of insecurity in 
the mind of one whose eye strays 
beyond the single column with 
which he is concerned. 

This is the first dictionary of its 
kind, though, and, limited as may 
be the usefulness of that kind of 
dictionary, matters like differing 
approaches by editors for the differ- 
ent languages can be ironed out in 
subsequent editions. So, too, any 
editorial errors of which the book 
does not seem to be entirely free. 

The volume is fascinating to any- 
one with the slightest interest in the 
language and literature of the law. 
There is an interest in 
noting that, with the Nuremberg 


intrinsic 


trials, we harvested a new crop of 
legal terms like “genocide”, “slave 
labor”, “ideological” and 
war criminals”. The juxtaposition of 


“major 


the four languages in the book im- 
presses one with the Romance ra- 
ther than the Germanic source of 
English law terms. The first three 
columns, in case after case, differ 
among themselves only in the way 
in which the tongues of one Ger- 


manic and two Latin language 
groups have wrapped themselves 
around the same word, while the 


fourth, the German column, inter- 


876 American Bar Association Journal 


jects a word which, though intelli- 
gible to an Englishman or American, 
is so different from the legal term as 
to give a sense of shock. It is to be 
hoped that copies of the book for 
ready reference and literate amuse- 
ment will find their way into so 
many libraries that Colonel Egbert 
will be encouraged to perfect his 
bold experiment. 
Epwarp J. Dimock 

New York, New York 


Reason AND LAW: STUDIES 
IN JURISTIC PHILOSOPHY. By 
Morris Raphael Cohen. Glencoe, IIl- 
inois: The Free Press. 1950. $3.50. 
Pages 211. 

This is one of the promised post- 
humous works of Morris Cohen (and 
a very welcome one), who in the eyes 
of one most competent to judge, 
namely, Bertrand Russell, was Amer- 
ica’s leading philosopher. For idle 
winter hot-stove-league gossip, the 
Deweyan adherents might be in- 
clined to question the judgment, 
but none would raise any doubt as 
to the great significance of the con- 
tributions Cohen made during his 
lifetime and the enhancement of 
that reputation made by the works 
that have appeared since his death. 

In this volume are collected ar- 
ticles, essays and addresses which ap- 
peared previously in various media 
since the publication of his Law and 
the Social Order, a work published 
in 1933, which served notice on the 
Bar in general that a professor of 
philosophy had something of im- 
portance to say about law. In fact, 
as early as 1912, Cohen had appeared 
before the American Philosophical 
Association pointed 
his colleagues that jurisprudence is 
a philosophical discipline. He ar- 
gued soundly that each field can co- 
operate with the other to their mu- 
tual benefit. This address, originally 


and out to 


published in 1913, is happily includ- 
ed in this volume. 

This work exer- 
cise in logic as in law. The rapier 


is as much an 
thrusts of a master logician are evi- 
dent at every turn as he demolishes 
opponents through his logical acu- 


men, but not without an 


dinary display of knowledge of the 
law in theory and in practice. He 


extraor- 


is thoroughly conversant with the 
legal literature on the Continent, 
in South America and in the com- 
mon law countries. One can get a 
bird's-eye view of philosophy of law 
as expressed in these regions by per- 
using the pages of this volume. 

Cohen has exercised much influ- 
ence constructively in philosophy 
through the application of what he 
calls the principle of polarity. He 
uses the idea equally effectively as 
a critical weapon. He thus applies 
reason to law and legal theory and 
criticizes Opposing views, which are 
from his dual, polar approach too 
one-sided. They either neglect the 
logical in an overemphasis upon the 
existential, as Cohen intimates in 
his restatement of the famous 
Holmes’ passage about the life of the 
law, or they tend to forget the exist- 
ential as in the case of natural law 
absolutisms. 

Cohen is a firm beliver in reason, 
but not in absolutes of the sort that 
are claimed to be established, once 
and for all, now and forever, for 
everywhere. He likens his method 
to one which seeks to point out the 
faults existent in the absolutes of 
both extremes. He accomplishes this 
by seeking the points of value in 
both poles. 

Yet with all his criticism of the ex- 
tremes, he is not averse to a charac- 
terization of his own position as 
akin to natural law. He says “Though 
I, for example, am by implication 
put in the category of the positiv- 
ists, I have been for more than a 
quarter of a century advocating an 
avowedly normative jurisprudence, 
as the application of judgments of 
value or social ethics to legal insti- 
tutions; and I have not been afraid 
to call it a return to natural law.” 
In fact, he is fully cognizant of the 
place natural law theory has main- 
tained in our legal history, as he 
discusses in “American Interpreta- 
tions of Natural Law”. 

There is an important, extended 
discussion of interest to criminolo- 
gists, entitled “Moral Aspects of the 
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Criminal Law” and a good summary 
of his own views in “My Philosophy 
of Law”, (from a volume of that 
name in which our leading philoso- 
phers of law state their positions) 
and also in a hitherto unpublished 
paper called “The Sanctity of Law: 
A Critique”. The sample book re- 


views of works in the field, with 
which this volume ends, show fur- 
ther the application Cohen has 


brought from a lifetime of specula- 
tion to a study in which he belonged 
not by right but by choice and adop- 
tion. 

LesTER E. DENONN 
New York, New York 


L AW OF TRUSTS. By Ralph A. 
Newman. Brooklyn: The Founda- 
tion Press, Inc. 1949. $4.50. Pages x1, 
$52. 

Law of Trusts is not the most 
felicitous title for the book written 
by Professor Newman and is some: 
what misleading. The title implies 
that it is all inclusive while actually 
the introduction to 
The book is in- 
tended primarily for students and, 
as is stated in the preface, is an at- 
tempt to clarify judicial thinking 


volume is an 


the law of trusts. 


and develop in students effective 
legal techniques in the process of 
exploring the soundness of judicial 
reasoning. 

The practicing lawyer wili 
derive much benefit from this book 
unless he has no previous knowl- 
edge of the law of trusts or has lost 
that which he acquired as a student 
through lack of use and is seeking 
a quick refresher. He will gain little 
of value in the footnotes supple- 
menting the text in most sections 
for they are not copious and not 


not 


designed to save him original work 
in seeking the answers to the prob- 
lems which arise in his practice. 
Often refer 
reader to cases cited in other stand- 


the footnote will the 
ard works. Topics such as cy pres, 
insurance trusts and the capacity 
and qualifications of the trustee re- 
ceive only slight mention. 


As befits an introductory book, 


there is a brief section devoted to 
distinguishing trusts from other re- 
lationships and a_ historical sum- 
mary of the growth of the use device 
until the passage of the Statute of 
Uses. The greatest part of the book 
is devoted to the creation of trusts. 
In a detailed discussion of whether 
a trust can be created to arise in the 
future the author submits that actu- 
ally a present trust is always created 
with a res consisting of the trustee’s 
present right to receive the title 
the 
and then the legal title itself. 


whenever contingency occurs, 

The section on constructive trusts 
is another in which emphasis is 
placed in the author's effort to clari- 
fy judicial thinking. He shows the 
inutility of the confidential relation- 
ship requirement in its application 
to oral trusts of land as a justifica- 
tion for giving relief although the 
statute of frauds is not satisfied, and 
argues that the statute is not ap- 
plicable since the oral promise to 
hold in trust is not enforceable and 
the remedy of the constructive trust 
is only to restore the plaintiff's prop- 
erty to him. 

Emphasis is also placed upon per- 
mitted trusts. New York statutes and 
law are stressed in this section be- 
cause of the great value of the assets 
in New York trusts which probably 
exceeds the value of all trusts ad- 
ministered under the laws of other 
states. The use of the concept of 
powers in attempted trusts of land 
and that of deferred gift in attempt- 
ed trusts of personal property in 
order to avoid the operation of the 
rules against perpetuities and against 
suspension of the power of aliena- 
tion are analyzed. Other subjects ex- 
plored are the assignability of the 
beneficiary's interest, the application 
of the Rule against Perpetuities and 
the rule against suspension and the 
termination of trusts. Problems of 
administration and taxation receive 
briefer treatment, as do powers. 

Examining the book in the light 
of the author’s intention as expressed 
in his preface he has fulfilled his 
objectives and aided the student. 

Betty H. OLcHIN 
New York, New York 
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Tue CORPSE SAID NO. By 
Barbara Frost. New York: Coward- 
McCann, Inc. 1949. $2.50. Pages 218. 

The latest addition to the ranks 
of the lawyer-detective is one Marka 
De Lancey, Esq., of the New York 
Bar, who, in a scant 218 pages, man- 
ages to create the basis of a success- 
ful law practice, solve a series of 
murders and attract the attention of 
a more than attractive police lieu- 
tenant. 

The Corpse Said No, appropriate- 
ly described by its publishers as the 
story of the “murderer who does not 
stop”, follows the career of Lawyer 
De Lancey from the time she draws 
a secret will for an eccentric client 
until she solves the several murders 
caused by that will. Author Frost 
has also told the story of a conflict 
in legal ethics—a conflict between 
the duty of an attorney to help en- 
force a will according to the inten- 
tions of the testator and the desire 
of an attorney to prevent an inequit- 
able distribution of an _ eccentric 
testator’s property. 
be considerable ob- 
jection on the part of most lawyer- 
readers to the advice given to Miss 
de Lancey by one of her older breth- 
ren at the Bar, to wit: “In any pro- 


There will 


fession, you—you have to know when 
to break the rules.” And there will 
the 
course of action taken by Lawyer 


be considerable objection to 
de Lancey. 

But the problem of legal ethics 
does little to detract from the value 
of The Corpse Said No as a good 
detective mystery and as an evening 
of pleasant reading for devotees of 
the “whodunit”. 

ALBERT P. BLAUSTEIN 
New York, New York 


he EGAL THEORY. By W. Fried- 
man. Second Edition. London: 
Stevens & Son, Ltd. 1950. 30 shil- 
lings. Pages 463. 

In describing the principle of 
“legal theory” the author starts with 
the premise that all systematic think- 
ing about “legal theory” is linked 
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at one end with philosophy and the 
other end with political theory. ‘he 
book is concerned with the impact 
of articulate and inarticulate legal 
ideas upon the judicial process. its 
importance stems from the author's 
beliet that “when conditions under 
which a society lives are in rapid 
iranstormation lawyers like everyone 
else are compelled to reflect upon the 
foundations ot law. That produces 
‘legal theory’ ”. 

The 
study and profound thinking on the 


book evidences extensive 
part of the author, who traces the 
philosophy ot legal thought, and the 
imanner in which it has been attected 
by political ideology from the an- 
cient Greek philosophers and legal 
tninkers such as Plato and Aristotle, 
the contributions made by the Ro- 
iian, German, French, Italian and 
other Continental legal philosophers, 
as well as English and American 
philosophers, and shows their com- 
parison with and development to the 
very recent works of such legal think- 
ers and philosophers as Holmes, 
Pound and Laski. He divides the 
book into seven parts, some ol which 
indicate the interesting subjects pre- 
sented; viz, “The Search for Absolute 
Justice—Natural Law Theories”; 
“The Individual, the Universe, and 
the Community” (particularly as they 
were developed by the legal theories 
of Continental writers); “The Im- 
pact of Modern Sociai Developments 
on Legal Thought”; “Modern Pol. 
itical Movements and Their Legal 
Thought”; “Legal Theory, Social 
Ideals and Legal Practice’; and, 
“Legal Theory and Some Problems 
of Our Time”. 

The tremendous wealth of mate- 
rial packed into the comparatively 
short volume, the searching analysis 
of the author, and the impact of the 
author’s breadth of knowledge and 
scope of understanding, as illustrated 
in presentations throughout — the 
work, require considerable concen- 
tration and sometimes rereading to 
appreciate many far-reaching impli- 
This 
reviewer agrees with the statement 


cations contained in the work. 


attributed to Law Journal that “no 
one who reads Part VI of the work 
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will fail to find it of great interest, 
and those who do not read it will 
have deprived themselves of much 
enjoyable and profitable reading”. 
Ihe author there presents the phil- 
osophy of law as used in Nazi Ger- 
many, Fascist Italy and Soviet Rus- 
those 


Sla, comparing philosophies 


with Anglo-American concepts of 
legal theory in a manner that has 
been seldom encountered or so read- 
ily understood, Showing that “both 
the Nazi and the Soviet regime have 
retained many traditional concepts 
of law but insured its subservience 
to political ideology by the selection 
of the judiciary and by the destruc- 
tion of effective guarantees of inde- 
pendence”, the author justifies his 
conclusion that any uniform entorce- 
ment of international treaties be- 
tween those countries and Anglo- 
American countries is impractical, if 
not impossible. 

The numerous philosophies of law 
which have obtained through the 
centuries, as traced by the writer, are 
treated quite objectively and _ illus- 
trate the writer’s conclusion: 

“The struggle never ceases. Tired 
of ideals and abstractions, man turns 
toward concreteness and positive fact, 
towards action and power. Disillu- 
sioned he turns back again to ideals 
and metaphysical principles.” 

The author correctly appreciates 
that legal theory, coupled as it is 
with philosophy and political theory, 
has a tremendous bearing on future 
social developments. In the last chap- 
ter of his book, in restating and illus- 
trating what he believes to be the 
principles of the rule of law as it is 
understood in modern Western de- 
mocracy, the author’s analysis of 
those principles appears to present 
the case for democratic socialism as 
it now obtains in England. If the 
author does not advocate democratic 
socialism certainly his reasoning 
tends to explain the philosophy be- 
hind the movement. 

The book is highly recommended, 
particularly for those who desire a 
picture of the law as it has de- 
veloped through the centuries, o1 
who wish to understand some of. the 
forces that will affect trends in legal 





philosophy and legal practice in the 
future. 
EDWIN LUECKE 


Wichita Falls, Texas 


Lavine LAW OF DEMOCRAT-.- 
IC SOCIETY. By Jerome Hall. In. 
dianapolis: The Bobbs-Meriill Com- 
pany, Inc. 1949. Pages 146. 

A series of lectures given at Pacific 
University, Oregon, in 1947 on “Law 
and Legal Method,” “Law as Valua- 
“Law as Cultural 
are here somewhat expanded. Jerome 


tion” and Fact” 
Hall is the leading exponent of a 
philosophic approach to law which 
he characterizes as integrated. As 
such it is understandable and provoc 
ative, but he has tried to integrate 
too much in this little volume. He 
gives an exposition of his own views, 
a striking and severe criticism olf 
naturalism and positivism and upon 
that material he grafts at chapter 
ends passing reference to the general 
title, democratic society. 

In the first chapter, he stresses the 
fact that a philosophy of law must 
be viewed in its setting, an approach 
that few of our histories of jurispru 
dence do satisfactorily. Among pub 
lications of recent years, Cairns’ Le- 
gal Philosophy from Plato to Hegel 
comes closest to that criterion, al- 
though our author makes no mention 
of the work. Hall stresses the func 
tion of procedure in legal method 
and finds ample ground to criticize 
much of the current extreme realism 
such as the Frankean. He concludes 
with a sharp contrast between the 
legal methods of a democracy and a 
dictatorship. 

He next reviews the Stoic do 
trines, the virtues and defects of the 
historical school, the critics of natural 
law, the theory of interest, Pound 
and pragmatism and lastly an import 
tant Kelsen 
After criticizing 


refutation of and the 
logical positivists. 
the logical positivists and the adher- 
ents of naturalistic ethics, he points 
to the 
bases his own recognition of the ob 


limitations of science. He 


jectivity of value upon theories 


which rely upon intuition and co- 


herence. He is utterly opposed to 


cultural relativism and advances in 
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its stead a modern natural law which 
he distinguishes from traditional and 
theological natural law schools. His 
notion of an integrated view is 
founded upon Stoic views of the ideal 
as part of positive law, to which 
foundation he adds our democratic 
ideal in sharp contrast to ancient and 
medieval views. Consent of the gov- 
erned is the crucial criterion. 

In considering law as cultural fact, 
Hall adopts a common sense ap- 
proach to legal certainty as to rule 
and fact, a view, he indicates, which 
is to be contrasted that of 
Jerome Frank. Hall finds rule and 
fact indissolubly connected in court 


with 


and out of court. Hence he is Op- 
posed to what he characterizes as 
the abstractionism of legal positivism. 


\gain in opposition to legal positiv 


President’s Annual Address 
Continued from page 817) 


futile. These are mere counsels of 
despair. They are unworthy of our 
profession and of our American het 
The 
battle of ideas. Today we face a new 
battle of The 


hopeless unless we will it so. 


nation was born in a 


tage. 


ideas. cause is not 

Chere is an old Chinese proverb 
which says “It is better to light one 
andle than to curse the darkness’’. 
Che lawyer’s candle should burn far 
brighter than any other citizen’s. He 
is trained in law and advocacy; his 
opinions on public questions gain 
special attention because of his pro- 
lession; he has many opportunities 
to speak and to advise. Frequently, 
he is a man of prestige in his com- 
munity and often he holds political 
ofhce or is active and influential in 
a political party. In any battle of 
ideas, he should be—he is—the best 


equipped and the most effective 


soldier in the field. The battle to 


retain our free American society 
and to defend it against further in- 
roads must not be lost by the default 
of lawyers. There are many positive 


actions which lawyers may perform. 


Managers of Free Enterprise 
Have Important Duty 


We can advise the managers of pri- 
vate enterprise, with some of whom 





ism, he finds rules as facts and also 
feeling in the rules, an analysis which 
further contradicts the position of 
the positivists. 

Hall’s whole approach may be 
summarized as an attempt to tran- 
scend legal positivism. He is in es- 
sence more realistic than the legal 
positivists since in his search for the 
meaning of positive law he looks to 
the facts. He seeks to delineate those 
aspects of culture which are legal. 
and the 
thought that law is a cultural fact. 


He stresses institutions 
Here he gets himself too far into the 
sociological camp, but he does recog- 
nize the factual and functional op- 
erations of law in the daily lives of 
all. Such are the external factors of 
law. There are also internal factors 


the “thoughts and values that give 


every lawyer has contacts, to study 
and to deal constructively, in their 
own organization and trade associa 
tions, with the problems which, un 
less handled effectively and prompt 
ly by the private enterprise system 
itself, ripen into legislative propos- 
als of governmental action. In this 
respect, the managers of the system 
have an important duty. The public 
will demand that the system fully 
measure up to its responsibility to 
serve the public good. It is in com- 
petition with the forms of socialistic 
endeavor and must bear the full 
brunt of ministering best to the pub- 
lic needs, if the public is not to turn 
elsewhere 

We can resist the permanent fast- 
ening upon the nation of authorita- 
tive measures, proper and necessary 
in times of war but which are not 
natural to nor a part of the peace- 
time economy. We are today con- 
fronted with the threat of another 
world-wide conflict. We are faced 
with the all-out mobilization of in- 
dustry and man power. Steps have 
necessarily been taken within the 
past week to set in motion war time 
controls for the emergency. But 
after the real emergency has passed, 
we should stand stoutly in defense 
of freedom and be quick to insist 
that 


emergency measures, designed 
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meaning and distinctiveness to every 
bit of external fact”. The closing 
pages, following a praiseworthy rec- 
ognition of the epistemological im- 
plications of the theories, empha- 
sizes a restrictive integrative view of 
positive law as fact, form and value. 

He seeks: a mid-ground between 
what he describes as the oversimpli- 
fications of positivism and natural 
law, but, to my mind, he fails to put 
much meat on the dry bones of his 
integration of fact, form and value, 
save to refer to democracy in the 
peroration of each chapter and salu- 
tarily to invite all factions to study 
the great problems of the here and 


now in order to sustain democracy. 
LesTER E. DENONN 


New York, New York 


to meet war needs, shall be given 


no more than temporary life and 
shall be permitted to make no per- 
manent inroad upon our liberal 
institutions, 

We can convince our fellow citi- 
zens that government cannot furnish 
the solution of every economic ail- 
ment and that history shows that 
the increased assumption of the 
functions of private enterprise by 
the Government not only destroys 
freedom but 


individual brings 


economic decline and insecurity. 
We can challenge every measure 
which would transfer to the Federal 
Government additional functions 
that 


formed by private organization and 


have been and can be _ per- 


enterprise. There is no such chal- 
lenge from any political party. It 
must come to the political parties 
from the people. 

Serious questions may be involved 
in formulating social legislation, 
which meets the needs of a modern 
industrial state and does not at the 
same time destroy the individual 
rights of the citizen. What we have 
done in recent years to break down 
the sovereignty of the states, and to 
impair local self-government, and 
the action we have taken in all 
fields of social and economic legis- 
reéx- 


lation, should be 


carefully 
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President's Annual Address 


amined. Congress should without 
delay authorize and direct to be 
made an authoritative study, by a 
Commission of distinguished and 
impartial experts. 

The Commission should be direct- 
ed to report what steps should be 
taken by 


recommended  constitu- 


tional amendments, legislation or 
otherwise: 

1. To restore local  self-govern- 
ment and return to the states the 
handling 


affairs as can best be dealt with on 


responsibility of such 
a state or local level rather than by 
the federal government; 

2. To give to the states exclusive 
power to collect certain types of tax- 
es so that the states themselves may 
be in a postion financially to resume 
their functions of 


yroper rovern- 
8 


ment; 


Q 


3. To withdraw from the Federal 


A Layman Looks at Lawyers 
(Continued from page 824) 
and she is without a competent at 
torney for her defense. 

The 


vertising executives, etc., are defend- 


business men, bankers, ad 
American 
God 


defending, but our material wealth 


ing the free enterprise 


system. knows, this is worth 
is a product of our form of govern- 
ment and not the cause of our happy 
State. 

The newspapers and periodicals 


ure defending freedom of speech 
and trying to do a job of analyzing 
the politicians so that the voters 
may make their best decision. And 
now even the medical profession is 
aroused to check the stealthy step 
of socialism and the march of com- 
munism. But that weary old truism 
that you can’t fight something with 
nothing was never truer than in its 
application to the fight of patriotic 
their 


intelligent Americans for 


form of government. 
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Government and transfer to local 


governments or private enterprise 
control over matters involving social 
welfare to the greatest extent 
deemed possible; 

4. To reéxamine generally all 
legislation now in effect which has 
a tendency to involve or promote 
the socialization of business and to 
hamper 


the continued development of the 


individual initiative and 
free enterprise system. 
The examination should be di- 


vorced from considerations of an 
emergency, selfish or political na- 
ture. Only the best interests of all 
the people, and the protection of 
their freedom and the preservation 
of our form of government, should 
be considered. In this study, the is- 
sue should be considered with the 
same high measure of intelligence 
that guided the founders of our re- 


The fight for the American form 
of government must be made _ by 
judges and practicing lawyers. It 
is you who can best make the case 
to the American public for the ne 
cessity of strengthening the limita- 
tions upon government in order to 
preserve human freedom. 

The American constitutional sys 


look 


judges and members of the 


tem is on trial and we must 
to you 
American Society as teachers. of 
political science. You should find 


a willing ally in the American press. 


We must work together to give 
Americans more “political think- 
ers” and make them heard above 


the din of un-Americans. 

There were two men that I was 
brought up to hold in reverence and 
respect—the man in the cloth and 
the man in the robe, the judges of 
our state and federal courts. I have 
seldom felt that this respect has been 
misplaced. Very recently, here in 
Washington, I found great pride 
in the action of a lower court. It 


public when the original Constitu- 
tion was drafted. Let the same wis- 
dom and light in which our nation 
was born show forth to save it in 
this critical hour. 

All Americans, who are sincerely 
welfare of 
their country, stand today at the 


devoted to the future 
crossroads. Many of their fellows 
have already been misguided in the 
name of a false liberalism down the 
that 
materialism. The other road follows 


road leads toward autocratic 
the true spiritual liberalism which 
is the basic constitutional principle 
of the Republic. Before it is too 
late, it is the duty of the Bar and 
of all others whose training and 
abilities enable them to recognize 
where these two roads lead to devote 
every talent vouchsafed them by 
their Creator to guide their fellow 
the path of liberty. 


men along 


was on April 19, 1950, when Munici 
pal Court Judge Aubrey B. Fennell 
adjourned his court te give consid 
eration to a very serious matter 
whether the press should be barred 
from a session of the court. The fol- 
lowing day he decided in favor of 
the press, or rather in favor of the 
American public whom the press 
represents. 

I am sure that among the legal 
profession today there are men ol 
as high caliber as the men who sat 
at the Constitutional Convention. 
They are as well educated, if not 
better, they are as patriotic, they 
are as capable of imparting their 
their their 


knowledge, analyses, 


opinions, their American spirit. 
Were these men, you men, to fulfill 
your privileged obligation to its 
fullest, I believe that the American 
constitutional system would stand 
trial successfully and remain free 
to be the living example of the glory 


of individual liberty. 
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The Cornerstone of Constitutional Law 
Continued from page 808) 

vhether the writ could issue from 
the Supreme Court as an original 
vrit in this case. To the surprise of 
the Administration, the Court an- 


swered this question in the negative. 


Having thus held itself to be without 
jurisdiction, the Supreme Court dis- 
charged its rule to show cause why 
the writ should not issue. The Court 
thus created no immediate conflict 
between the Executive and Judicial 
Branches of the Government. It thus 
decided the case in favor of Madison 
and this made it difficult for the 
\dministration to object strenuously 
to the result. 

At the same time, as a consequence 
of its discharge of the rule for lack of 
jurisdiction, the statements of the 
Court on the merits of the case be 
came unnecessary to the decision. 
[hose statements could, therefore, be 
regarded as obiter dictum, although 
dealing with an issue which had been 
irgued to the Court by the petitioner 
ind would have been material if 
jurisdiction had been established. 

Che interesting fact is that this 
statement, unnecessary as it was to the 
decision, was promptly and widely 
wcepted as the controlling law in 
such a case. Unorthodox as the pro- 
cedure was, its justification can be 
judged only in the light of the times. 
lt is impossible, after 150 years, to 
evaluate accurately the considera- 
tions of public policy that led to the 
adoption of this course. Judging 
pragmatically from its ultimate re 
sults, the course stands justified. It 
repulsed successfully, at a critical 
attack on the 
The 


Court disarmed its opponents by de- 


moment, a_ serious 


Court and the Constitution. 
ciding the case unexpectedly in their 
favor. The Court, however, so well 
expounded its own views on the mer- 
its of the case that it successfully clari- 
fied the issue and defined a work- 
able relationship between coordinate 
branches of the Government. The 
Court displayed such a fairness be- 
tween the parties that it strength- 
ened public confidence in itself. Evi- 
dently, the Court supplied precisely 
what the conditions required. The 


need was for a convincing lecture on 
constitutional law upholding the es- 
sential power of the Court, while 
saving the face of the Chief Execu- 
tive. The litigation was not pressed 
further. In fact, one of President 
Jetferson’s later criticisms was that 
the case actually was moot. By the 
time the petition had been reached 
for decision, Marbury’s five-year term 
had nearly half expired. The emolu- 
ments of the office were small and the 
public need for justices of the peace 
had been largely met by President 
Jefferson’s appointments of new jus- 
tices of the peace, including many of 
the original forty-two. 


Ultimate Importance of Case 
Was Not Seen in 1803 


rhis part of the case which, in 1803, 
loomed the largest is not the great 
cornerstone of American constitu- 
tional law that the Court’s opinion 
is said to have set in place forever. 

The ‘ultimate and major signif- 
cance of the case is found in the rea- 
sons which the Court gave for hold- 
ing that it had no jurisdiction. It 
held that it had no jurisdiction to 
issue the writ because, although Con- 
gress had attempted to give the 
Court power to do so, the Constitu- 
tion forbade the grant of such a 
power to this Court in this kind of 
a case. The Court rested this conclu- 
sion on two considerations. The first 
was that Congress had attempted, by 
statute, to give the Supreme Court 
this power. The second, and histori 
cally more important consideration, 
was that the attempt was void be 
cause the Court determined that the 
statute violated the Constitution. 
rhis ruling was based squarely upon 
the Court’s right of final judicial re 
view of the constitutional validity of 
congressional action. 

The Court felt the need for an im- 
mediate authoritative clarification of 
the constitutional relationship on 
this point between the Judicial and 
the Legislative Branches of the Gov- 
ernment. If these branches of the 
Government were each to be an in- 
dependent but final judge of the 
Acts of 


Congress, chaos was around the cor- 


constitutional validity of 
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ner. It was necessary for a single 
umpire to be recognized to decide 
whether or not the Acts of Congress 
were made in pursuance to the Con- 
stitution. Ihe President and perhaps 
a miajority of Congress were opposed 
to such a right of judicial review. It 
was intimated that they might regard 
a decision by the Court against them 
on that issue as such a usurpation of 
power by the judiciary that it would 
justify the impeachment and removal 
of the Justices making it. It was 
under these conditions that the Su- 
preme Court announced its opinion 
in Marbury v. Madison, unequivo- 
cally, emphatically and repeatedly 
supporting its right of judicial re- 
view. The opinion was convincingly 
phrased. Furthermore, it was applied 
in this particular case so as to pro- 
duce an order favorable to, rather 
than hostile to, President Jefferson 
and to Secretary Madison. The Ad- 
ministration thus won the case, solely 
because the Court found unconstitu- 
tional the very Act of Congress upon 
which depended the Court’s author- 
ity to issue the writ. 

The great objective of the Court 
was to secure widespread recognition 
of the principle of the judicial re- 
view of the constitutionality of Acts 
of Congress. Chief Justice Marshall 
stated the position of the Court with 
persuasiveness. Having described the 
Constitution as the expression of the 
original right of the people to estab- 
lish their own government, he said 
for the Court: 

The constitution is either a superior, 
paramount law, unchangeable by or- 
dinary means, or it is on a level with 
ordinary legislative acts, and like other 
acts, is alterable when the legislature 
shall please to alter it. 

If the former part of the alterna- 
tive be true, then a legislative act con- 
trary to the constitution is not law: if 
the latter part be true, then written 
constitutions are absurd attempts, on 
the part of the people, to limit a 
power, in its own nature illimitable. 

Certainly all those who have framed 
written constitutions contemplate 
them as forming the fundamental and 
paramount law of the nation, and con- 
sequently the theory of every such gov- 
ernment must be, that an act of the 
legislature, repugnant to the constitu- 
tion, is void. [] Cranch at page 177.] 
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The opinion repeated these state- 
ments in several ways, then the Court 
concluded as follows: 

It is also not entirely unworthy of 
observation, that in declaring what 
shall be the supreme law of the land, 
the constitution first mén- 
tioned; and not the laws of the United 
States generally, but those only which 
shall be made in pursuance of the con- 
stitution, have that rank. 

Thus, the particular phraseology of 
the constitution of the United States 
confirms and strengthens the princi- 
ple, supposed to be essential to all 
written constitutions, that a law re- 
pugnant to the constitution is void; 
and that courts, as well as other de- 
partments, are bound by that instru 
ment. [Id. at page 180.] 


itself is 


Upon this rock the nation has 

been built. 

eee Stee : 
Court's Reasoning Establishes 
Judicial Review 
It makes an anticlimax to say more. 
However, from a lawyer’s point of 
view, it is important to note the rea- 
soning by which the Court brought 
the doctrine of judicial review into 
this case. To do this, it was necessary 
for the Court to establish two points. 

Neither of these points had been 
presented on argument. It must have 
been a substantial surprise to many 
when the Court based its decision 
squarely upon them. 

These two points were: 

(1) That Section 13 of the Judi- 
ciary Act of 1789 attempted to give 
the Supreme Court power to issue a 
writ of mandamus in an original pro- 
the 
United States, including the Secre- 


ceeding against an officer of 
tary of State. 

(2) That Article III of the Con- 
stitution prohibited the grant of such 
a power by Congress to the Supreme 
Court. 

We 
whether, as a new question, either or 


are not concerned here 
both of these conclusions would be 
supportable. It is enough for our 
present purposes that the Court ex- 
pressly upheld them. Without them, 
the principle of the judicial review 
of the constitutional validity of a 
statute would not have been material 
to this case. With them, that prin- 
ciple became material. 

It is an appropriate part, however, 
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of any study of the extraordinary lea- 
tures of this case to note how bold 
each of these propositions was and 
how the Court might have found a 
way to discharge the rule to show 
cause on statutory grounds without 
relying on, or raising, the great con- 
stitutional issue. 

The fact is that Section 13 of the 
Judicature Act of 1789, which pur- 
ported to define the original jurisdic- 
tion of the Supreme Court, could 
have been interpreted as not attempt- 
ing to extend the jurisdiction of the 
Supreme Court to the issuance of a 
writ of mandamus in an original pro- 
ceeding. It has been suggested that 
this clause merely extended the rem- 
edy of mandamus to the cases over 
which the Court already had juris- 
diction, and that the clause accord- 
ingly did not enlarge the Court's 
jurisdiction. Corwin, Doctrine of Ju- 
dicial Review 7-8 (1914). In the face 
of the subsequently demonstrated 
constitutional objections to the broad 
interpretation of this clause which 
was adopted by the Court, there is 
much to be said for the narrower in- 
the nar- 


suggested. If 


terpretation 
rower interpretation were adopted, 
the rule would have been discharged 
for lack of jurisdiction. The ground 
for discharge would have been the 
simple absence of statutory, as well 
as constitutional, provision for it. 
would have been no 


There thus 


issue in the case as to the consti- 
tutionality of any statute and there 
would have been no opportunity to 
expound the doctrine of judicial re- 
view of that constitutionality. 

Che success of the Chief Justice 
in discovering and announcing the 
Sec- 
tion 13, which was in conflict with 
the all the 


extraordinary when the sponsorship 


Court’s broad construction of 


Constitution, 1s more 
of Section 13 is recalled. That section 
was a part of the Judicial Code of 
1789. Its authorship is attributed to 
Senator Oliver Ellsworth, who had 
been a delegate to the Constitutional 
Convention of 1787, and who was 
the Chief Justice of the Supreme 
Court who immediately preceded 
Marshall. It was a bold step to assert 
that, in spite of such sponsorship, 


this section was an attempt by Con 
gress to enlarge the original jurisdic- 
tion of the Supreme Court beyond its 
constitutional limits. Equally strik- 
ing is the conversion of Justice Pater 
son to the interpretation of Section 
13 adopted by the Chief Justice. Jus- 
tice Paterson, as a Senator trom New 
Jersey, had been associated with Sen- 
ator Elisworth on the Judiciary Com- 
mittee which had sponsored this Act. 
He also had been a delegate to the 
1787, 
not to mention the New Jersey Con 
that ratified the Federal 
Constitution. Obviously, neither of 


Constitutional Convention of 
vention 


these men knowingly would have 
sought, by statute, to enlarge the 
Court’s jurisdiction beyond the con- 
stitutional limit of that jurisdiction. 


Finally, assuming that the statute 


ig 
was an attempted enlargement of 
the Court’s original jurisdiction, the 
Chief Justice’s constitutional argu 
ment to establish its invalidity was 
also a bold one. Under the leadership 


of the Chief 


found in the limited affirmative state- 


Justice, the Court 
ment of the Court’s original jurisdic- 
tion an implied negative that all 
other original jurisdiction was de- 
to the Court. The Court ad 


mitted that, standing alone, the lim- 


nied 


ited affirmative scope of the Court’s 
jurisdiction covering its original pro- 
ceedings did not necessarily exclude 
all other original jurisdiction. The 
Court stated, however, that it was 
convinced, by the next clause, that it 
That clause added the state- 
ment that in “all the other Cases be 


did so. 


fore mentioned, the Supreme Court 
shall appellate 


both as to Law and Fact, with such 


have Jurisdiction, 
Exceptions, and under such Regula 
tions as the Congress shall make”. 

The 
that in 


Court said 


all 


other cases the Court’s jurisdiction 


(Italics supplied.) 
that this meant those 
was to be solely appellate and not 
original. The exceptions which could 
be made by Congress might omit 
some of this appellate jurisdiction of 
the Supreme Court but apparently 
Congress could not, by way of an ex 
ception, convert any of that appel- 
late jurisdiction into original juris- 
diction. This point is not mentioned 
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here to discuss its strength or weak- 
ness. It is mentioned only to show 
how resolutely the Court pushed 
away another possible disposition of 
the case and faced, with readiness, 
the issue of the unconstitutionality 
of the jurisdictional statute. 

In the week following that in 
which the opinion in Marbury v. 
Madison was announced, the Court 
again disarmed its opposition by its 
decision in Stuart v. Laird, 1 Cranch 
299, The Court there applied the 
doctrine of judicial review to the 
statute which had repealed the Cir- 
cuit Court Act of 1801 and had ter- 
minated the existence of courts on 
which the midnight judges had been 
appointed to serve. The Supreme 
Court upheld the constitutional val- 


Extraterritoriality 
Continued from page 812) 
principle that Russia had no right 
to have access to our courts: !4 
More than once during the last 
years (prior to 1923) our 
relations with one or another 
ing but unrecognized government 
have been of so critical a character 
that to permit it to recover in our 
courts funds which might strengthen 
it or which might even be _ used 
against our interests would be unwise. 
We should do nothing to thwart the 
policy which the United States has 
adopted. 
The second obstacle was that con- 


seventy 
exist 


fiscation of private property was 
contrary to the laws of the United 
States and, if Russia were recognized, 
comity would not require the en- 
forcement of these confiscatory de- 
crees. 15 However, upon recognition, 
an Executive Agreement was signed, 
known as the “Litvinov Agree- 
ment”. 16 Since it was an Executive 
\greement it was never presented to 
the Senate. Under this agreement, 
which was in the form of an assign- 
ment, property in the United States 
of Russian citizens and corporations, 
claimed by the U. S. S. R. under the 
confiscation decrees, was assigned to 
the United States Government which 
thereupon, through the Department 
of Justice, undertook to collect funds 
formerly belonging to or owing to 





idity of that repealer. This decision 
made it still more difficult for the 
Anti-Federalists to claim that there 
was great danger in the doctrine of 
judicial review. 

The battle, however, was resumed 
later along another front. On Feb- 
ruary 4, 1805, nearly two years after 
the Madi- 
son, the House of Representatives 


decision in Marbury v. 
impeached Justice Chase of the Su- 
preme Court. The charges related 
primarily to his conduct on the cir- 
cuit. The arguments made against 
that 
peachment was not merely a punitive 


him also reflected a view im- 
process but an inquest of office. After 
extended debate, a majority of the 
Senate, on March I, acquitted Justice 


Chase on five of the eight counts. On 


persons and entities in Russia. Ini- 
tially these efforts also failed, for our 
courts held that confiscation decrees 
contrary to the fundamental laws 
and concepts of private property of 
the United States could not be en- 


forced here.17 


Supreme Court Holds 

Confiscation Decrees Enforceable 
However, a case to recover from the 
Superintendent of Banks funds held 
by him, which was decided in the 
highest court of one of our states 
adversely to the United States Gov- 
ernment, was taken to the United 
States Supreme Court on a writ of 
certiorari. Our Supreme Court, re- 
versing the lower court, held that 
the confiscation decrees must be 
here enforced.1® Mr. Justice Stone 
wrote a dissenting opinion, in which 
Mr. Roberts For 


our purpose here it is sufficient to 


Justice joined. 


14. Russian Socialist Federated Soviet Republic v 
Cibrario, supra 
Bank of New York 
20 N.E. (2d) 758 
555, 32 N.E. (2d), 


15. Moscow Fire Ins. Co. v 
and Trust Co., 280 N.Y. 286, 
United States v. Pink, 284 N.Y 
552 

16. The Litvinov Assignment was effected by ex- 
change of letters. The by the Soviet 
Sovernment in the letter addressed to the President 
of the United States November 
that it assigned the claims of that 
within the United States to the United States Gov- 
ernment 


agreement 


16, 1933, was solely 
government 


The United States made no agreement 
other than to report to Russia the amounts collected 
and has diligently prosecuted those claims. No 
provision was made for distribution of the funds 
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the other three, an actual majority, 
but not the required two-thirds, 
voted for his conviction. This failure 
to convict disposed of impeachment 
as a ready means of legislative recall 
of federal judges. The right of the 
Court to be independent in its judg- 
ments, as well as its right to review 
the constitutional validity of the Acts 
of Congress, was thus sustained. 
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1 Warren, The Supreme Court in United States 
History (Rev. Ed. 1937). 169-316. 

3 Beveridge, The Life of John Marshall (1919) 
50-156. 
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point out that both majority and mi- 
nority that the enforce- 
ment of the Soviet Decrees of Confis- 
cation in the United States was extra- 
territoriality. We were here enforcing 


indicated 


foreign laws based upon concepts 
alien to our own. The minority 
opinion, not inconsistent with the 
majority opinion in this respect, 
pointed out that the Soviet Govern- 
ment, even though recognized, 
could not itself sue for and recover 
this property merely by comity 
based upon recognition. The Unit- 
ed States, as mere assignee, could 
not have greater rights than its as- 
signor, the U. S. S. R. Since, how- 
ever, the Court held that the United 
States could thus had 
assignor, 


these rights rested on the extraterri- 


recover and 


greater than its 


rights 
torial enforcement of the Soviet de- 
crees granted because of the foreign 


ollected or of the objective to which they should 
The purpose of the assignment states 
that “‘it is preparatory to a final settlement of the 


be applied 


aims and counterclaims between the Governments 
of the Union of Soviet Socialist Republics and the 
United States of America and the claims of their 

als under this agreement’’. No settiement 
has been made. 

The interpretations of the agreement were made 
by further exchange of letters in 1937. These con- 
firmed the intent of the decrees. 
These latter letters are set forth in full in U.S. v 
Pink, 315 U.S. 203, 224 et seq. (1942). 

17. Koninklijke Lederfabriek ‘‘O"' v. Chase Bank, 
30 N.Y.S. (2d) 518, 527 

18. U.S. v. 


extraterritorial 


Pink, supra. 
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The Problem of Extraterritoriality 


policy between the two countries. 1 
The majority opinion by Mr. Jus- 
tice Douglas stated in part: 7° 

But, as we have seen, the Russian 
decree in question was intended to 
have an extrarerritorial effect and 
to embrace funds of the kind which 
are here involved. Nor can there be 
any serious doubt that claims of the 
kind here in question were included 
in the Litvinov Assignment. It is 
broad and inclusive. It should be in- 
terpreted consonantly with the pur- 
pose of the pact to eliminate all 
possible source of friction between 
these two great nations [citations 
omitted]. Strict construction would 
run counter to that national policy 
[pages 224-5]... . The powers of the 
President in the conduct of foreign 
relations included the power, with 
out the consent of the Senate to de- 


termine the public policy of the 
United States with respect to the 
Russian nationalization § decrees.... 


That authority is not limited to the 

determination of the government to 

be recognized. It includes the power 
to determine the policy which is to 
govern the question of recognition. 

Objections to the underlying policy 

as well as objections to recognition 

are to be addressed to the political 
department and not to the courts 

[page 229.] 

Thus, in the interest of friendly 
world relations with Russia we 
agreed that Russian property in the 
United States should be treated in 
all respects as if that property had 
in fact been found within Russia 
where it was wholly subject to the 


force and laws: of that country. 


Soviets Have Not Honored 
Their Word Under Agreement 
The Litvinov Agreement was not 


intended to be wholly one-sided. 
Certain rights were to be granted to 
The 
United States has had occasion to 
that 


ments by Russia have not been hon- 


American citizens in Russia. 


protest these collateral agree- 
ored. *! Good faith is always, though 
unexpressed, the necessary ingredi 
ent of any contract, private or in- 
ternational. 


. he 


ed by the Litvinov agreement and 


unfortunate situation creat 
its enforcement is apt to blind us 
to the principles involved. The re 
been bad. In the first 


sults have 


place it failed utterly in its accom- 
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plishment. In the second place it 
impaired the concept that the Unit- 
ed States was a sale refuge for prop- 
erty as it long has been for op- 
pressed people. It recognized the 
Soviet principle that private proper- 
ty belongs to the state and is sub- 
ject to seizure in payment of state 
obligations. These concepts would 
appear to run contrary to our own 
best interests as a world power and 
a creditor nation. But if we admit 
philosophically that “there is some 
soul of goodness in things evil would 
distil it 
then we can say that once and for 


men observingly out”, 
all the Litvinov Agreement explod- 
ed the myth of sovereignty and fo- 
cused attention upon the proper use 
of sovereignty in the interest of the 
people governed. Since the United 
States with high-minded intention 
to create amity with a foreign power 
and to open up the normal measures 
of trade, was willing to permit prop- 
erty in its jurisdiction to be sub- 
jected here to laws of the country 
of origin, there is no reason why 
this country should not expect other 
American 


countries to accord to 


property invested therein, rights 


that 
(American property at home. Should 


which would be enjoyed by 


a foreign country, for example, af- 
flicted 
with protective exchange controls 


with low production and 


in force, find that the basic condi- 
tions could be changed only by ad- 
ditional capital, and that, only by 


foreign investment, there is no 


reason why that country should not 
erant exemptions to or concessions 


from its foreign exchange rules, 
even as new capital is preferred in 
loans to a 


a bankruptcy or new 


ship that has suffered distress take 
priority over all others. With the 


19. Ibid. 
20. Ibid. 
21. Text of communiqué issued by the Depart 
ment of State, January 31, 1935, pointing out that 
regotiations for trade agreements and for settle 
ment of American claims had come to an end 
Protests about violation began on August 6, 1935 
and were confirmed in a declaration by the Secre 
tary of State Cordell Hull, September 1, 1935 
Still later protests have occurred as recorded by 
the daily press. 

22. Among these it was particularly agreed that 
onsideration would be given to the use of the 
Russian private property confiscated here to pay 


knowledge that new capital makes 
possible a balanced economy, the 
very rules that prevent or render un- 
profitable foreign investment _be- 
come obsolete. It is a question of 
the wise use of sovereignty—not its 


impairment. 


Will the Agreement Achieve Purpose 
Without Hurting Nation's Economy? 


The question to be considered is: 
Is the international agreement one 
which will achieve its objective with- 
out creating harm to national econ- 
omy? Under the Litvinov Agree- 
ment we abrogated as to property 
placed here as private Russian prop- 
erty, our laws protecting American 
property and all other foreign prop 
erty in exchange for some indefinite 
promises of the Russian government 
which have not been met. 7" 
Treatment thus agreed upon, (the 
conditions on which investment 
capital be advanced) should not be 
considered “preferential” except in 
so far as legal preferences are at- 
tached to any agreement for capital 
invested, even as different rights at- 
tach to mortgage or debenture bonds 
or to new capital in a reorganization. 
Point Four contemplates in this 
critical stage of the world’s history 
that the projects in a foreign coun 
try should be approved both by 
competent authorities in that coun 
try receiving it, and by the United 
States. This would tend to assure 
that the projects for which this cap 
ital is wanted are economically de 
sirable for the recipient country 
Chis does not prove they would be 
financially profitable. The economix 
risk of the capital involved should 
be upon the supplier of the capital 
Risk capital is desired, but the risks 
should be only 


the economic ones 
American private property confiscated in Russia 
The following interpretation by the U.S. Supreme 


L 
Tourt must be accepted: “‘The Litvinov Assignment 
was not only part and parcel of the new policy of 
ecognition . it was also the method adopte 
by the Executive Department for alleviating in th 
Congres 
Acting in anticipa 


ountry the rigors of nationalization 
tly recognized that policy 
tion of the realization of funds under the Litvinov 
Assignment (H. Rep. No. 865, 76th Cong., 
t authorized the appointment of a commissioner t 


Ist Sess 
etermine the claims of American nationals against 
the Soviet Government. Joint Resolution of August 


4, 1939, 53 Stat. at 1199."' (Quoted from majority 
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These, business men are accustomed 
to take. It is the arbitrary treatment 
by governments of foreign capital in 
profitable enterprises that causes 
the difficulty and ultimately dries 
up the capital source. Whatever the 
conditions of the past, the danger 
now is not exploitation of govern- 
ments by foreign capital, but ex- 
ploitation of foreign capital by gov- 
ernments. The terms under which 
this capital could be received should 
be embodied in a treaty which, as 
far as the capital itself is concerned, 
would be the basic terms in its “in- 


denture” or, perhaps more accurate- 
ly, “usage”. It is usage affecting all 
capital investment with the approv 
al of both countries. 

[wo questions, however, remain: 
How is this usage to be enforced and 
what assurance is there that it would 
not be enforced inequitably? But 
these 


consideration of questions 


seems premature—the agreements 
have not yet been written. Yet if 
one must consider enforcement, it 
is well to remember that in the last 
five years we have once again begun 
to revaluate the economic interde- 
pendence of the world, and that the 
whole course of the democratic 
world during this time has been to 


create institutions for the prevention 


Martial Law in Hawaii 


(Continued from page 828) 


in time of war, was applied in re 
verse. There was legal clamor. The 
Bar was in arms. The Commanding 
General found enemies at home as 
well as abroad during crucial per- 
iods of the war. He suffered crit- 
icism, abuse, taunts, sarcasm and 
interference on all sides. 

Che Attorney General reported to 
the civil governor in December, 1942, 
as follows: “Military tribunals are 


manned largely by army officers 
without legal training. Those who 
may have had any legal training in 
the law seem to have forgotten all 


they ever knew on the subject.” 


Army Justice 
Was Necessity 
The Army is a fighting organiza- 


of international frictions arising 
from wilful breach of treaty obliga- 
tions. And it should not be forgotten 
that our own meticulous care over 
foreign property within the United 
States is our strongest argument for 
insistence of comparable, even if ex 
traterritorial, treatment elsewhere.** 

Americans are ready and able to 
implement Point Four, Foreign In- 
vestment, if they can do so on terms 
that are commercially attractive and 
with the assurance that their Gov- 
ernment will give every protection 
in its power to give against political 
exploitation to their property abroad. 
If foreign countries desire this Amer- 
ican aid on which they and we may 
reasonably expect their standard of 
living to be raised and their posi- 
tion in the world to become more 
substantial, they must borrow the 
money in international good faith 
and adhere to the terms under which 
it is borrowed. 

In considering whether they want 
American capital and how much 
they need it, foreign countries may 
well ponder the hypothetical ques- 
tion and answer, often attributed 
to Emerson, relating to all human 
wants and desires: “ ‘What you will 
have, ’ quoth God, ‘take it and pay 
for it.’’ 


tion. It has no judicial branch. Law 
is not in the West Point curriculum. 
If the Army was short of lawyers, it 
was hardly a matter that lawvers 
could complain of. The Attorney 
General’s criticism was factually 
true. But the defect was irremediable 
and irrelevant. Rough justice and 
done by military 


injustice were 


courts. But justice as tediously ad 
ministered by the courts was in 


those times a luxury which, the 
people understood, had to be dis 


When the 


judge found a defendant guilty and 


pensed with. provost 
ordered him to give a pint of blood 
to the blood bank or buy a war 
bond, there was an exchange of 
hidden smiles under unsmiling ex- 


teriors. Both knew they were fight- 


The Problem of Extraterritoriality 














] 





PREVENTION 
BETTER 
THAN CURE 


Vatuation facts compe- 
tently determined and 


| assembled, frequently 
| prevent litigation. Our 
| service covers all types 
| of property and valua- 
tion problems. 





The AMERICAN | 

APPRAISAL | 

Company 

Over Fifty Years of Service 
OFFICES IN PRINCIPAL CITIES 
































23. At the beginning of World War II, there was 
the immense amount of about $12,739 million dol- 
lars here invested or deposited for safekeeping 
Census of Foreign-owned Assets in the United 
States, G.P.O., 1945, Washington, D. C 


ing a war. It was not necessary lor 
them to wear the Constitution on 
their sleeves. 

Under the circumstances and con- 
ditions prevailing in Hawaii, did the 
Commanding General have author 
ity by virtue of martial law to pro 
White in 
1942, and for Duncan in 
1944? 


supra, decided the question 


vide military trials for 
August, 


March, 


moku, 


Duncan v. Kahana- 
in the negative. 

The President recognized the au- 
thority of the Commanding General 
under martial law and the prevail 
ing circumstances to provide mili- 
tary trials for civilians. On February 
8, 1943, the 


Governor of Hawaii 


issued a _ proclamation providing, 
among other things, that the civil 


agencies of the Territory would re- 
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Martial Law in Hawaii 


sume their respective functions, in- 
cluding criminal and civil proceed- 
ings with the exception, among oth- 
ers, of prosecutions for violations 
of military orders such as Duncan's. 
On the same day the Commanding 
General issued a proclamation relin- 
quishing to the Territory the func- 
tions set forth in the Governor's 
proclamation. These proclamations 
were the result of exhaustive and 
continuous study of the Hawaiian 
situation by the Departments of In- 
terior, Justice and War under the 
general supervision of the President. 
These departments, having the 
Hawaiian situation constantly be- 
had _ not 


agreed to provide for the restoration 


fore them, previously 
of the authority of the civil courts. 
After an agreement was reached with 
respect to the matters contained in 
the proclamations, the President on 
February 1, 1943, wrote to the Sec- 
cretary of War with respect to the 
conferences which concluded in the 
proclamations. He said, among oth- 
er things, “... I know that General 
Emmons [Commanding General of 
Hawaii] will do all that he can, con- 
sistent with his military responsibil- 
ity to refrain from exercising his 
authority over what are normally 
civil functions . . . I hope also that 
there will be a further restoration 
of civil authorities as and when the 
situation permits.” Transcript of 
Record, pages 874-5, 
Duncan v. Kahanamoku, supra. Rec- 


Volume 2, 


ognition by the President of the au- 
thority exercised by the Command- 
ing General constituted ratification 
thereof. See Ex Parte Endo, 323 U. S. 
283, opinion by Justice Roberts. 
Executive and Congress 


Acquiesce in Military Rule 
The executive branch of the Gov- 


ernment, which in the exercise of 
its war power approved martial law 
for the Hawaiian Islands, ratified 
the action of the Commanding Gen- 
eral under the authority of martial 
law in setting up military courts 
to try civilians, and in gradually 
diminishing their authority as he 
restored the authority of civil courts. 


The legislative branch would seem 


to have acquiesced in the construc- 
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tion of Section 67 of the Organic 
Act whereby martial law, therein 
provided, authorized military trials 
of civilians under existing condi- 
But six members of the Su- 
preme Court in post bellum review 


tions. 


for divers reasons disagreed and held 
the military courts to be without 
authority. 

Justice Black who wrote the opin- 
ion of the Court in Duncan v. Ka- 
hanamoku, supra, would probably 
deny authority to military tribunals 
in Hawaii at any time during the 
war. Justice Stone would allow the 
authority until March, 1942, Justices 
Burton and Frankfurter 
low the authority until April, 1944, 
Because of what must 


would al- 


if not later. 
be regarded as reasonable differences 
of opinion among the Justices, it 
would seem that the on-the-spot ap- 
praisal of the situation by military 
experts and their conclusions should 
prevail over any contrary historical 
report by the courts. 

The only instance of the exercise 
of the war powers of the Govern- 
ment which, the courts hold, is im- 
mune from interference by the courts 
is in the theater of actual military 
operations. The absolute power of 
a military commander in this the- 
ater is a part of the constitutional 
power of the chief executive, as 
commander in chief, to wage war. 
It was the courts that accorded this 
the 
from 


power to chief executive by 


derivation his constitutional 
appointment as commander in chief 
and from his constitutional duty to 
execute the laws. Ex Parte Quirin, 
317 U.S. 1, 87 L. ed. 3. It was more- 
that 
chief executive’s power to wage wal 


over the courts reduced the 
and all the power which Congress 
may give him to the irreducible min 
imum of power in the theater of 


military operations with the exer 


cise of which they refrained from 


interfering. It was, of course, the 
courts in the first instance that found 
in their construction of the Consti- 
tution their power and compelling 
duty to review the exercise of legis- 
lative and executive powers in the 
limitations 


light of constitutional 


thereon. 


In view of the supervision and 
control that the courts exercise over 
the waging of war, it would seem 
appropriate, in the event of war, 
that the Supreme Court have one 
of its members sit in an advisory 
capacity with the joint chiefs of 
staff or a member of the staff might 
sit on the Court in cases involving 
military plans and operations. 

Prominent, if not motivating in 
the opinions of the Supreme Court 
the 
powers is the fear of military control, 


construing yovernment’s wal 
of subordination of civil to military 
power. This fear, says Justice Black 
in Duncan v. Kahanamoku, supra, 
“has become part of our cultural 
and political institutions”. It is not 
adumbrated in the Constitution. If 
matters dehors the Constitution are 
to be considered, it should be noted 
that the country had just emerged 
from the Revolutionary War when 
the people in order to “provide for 
the common defense” adopted the 
Constitution and vested unprece- 
dented war powers in the chief ex 
ecutive. The people would never 
have adopted a provision subjecting 
the exercise of these war powers to 
scrutiny and interference by the 
judiciary. The courts do not deplore 
the tyranny of the military more 
than the military deplores the tyran 
ny of the courts. 

In this contest between the courts 
and the military to protect the peo 
ple in time of war, the people find 
little the 


opinion, for instance, 


comfort in dissenting 
of Justice 
Jackson in Korematsu v. United 
States, 323 U. S. 214, 89 L. ed. 194, 
to the effect that expedient and per- 
missible military orders and proce- 
dures may be unconstitutional. They 
may take hope, however, in the dis 
senting opinion of Justice Burton 
in Duncan v. Kahanamoku, supra, 
which warns that if the Supreme 
Court 


spheres o! 


intrude its judgment into 


constitutional discretion 
that are reserved either to the Con 
gress or to the Chief Executive, its 
judgment may be disregarded by the 
Congress or by executive agencies 
under a claim of constitutional right 


to do so. 
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The Count Joannes 
Continued from page 832) 
York for April 30, 


he was to be supported by 


1864, in which 
Mrs. 
Brougham (Robertson) as Ophelia, 
and, of all people, Mrs. Melinda 
Jones as the Queen. 


New York Critics 
Move Count To Sue 
Ihe newspapers of New York, in 


reporting the performance, com- 
mented freely both upon his acting 
and his activities, and proved no 
had 


consequently 


than those of Boston 
The Count 


found himself again forced to resort 


kinder 


been. 


to the courts for redress. 

The first gun of the Count’s at- 
tack was a suit for libel, filed against 
John Clancy, at that time editor of 
the Leader, and asking $20,000 dam- 
iges for an article published in that 
newspaper on May 7, 1864; but be- 
fore the case could be heard, Clancy 
died. The Count was not the man 
to allow this to balk him in vindi- 
cating his honor, and soon there- 
after, having discovered that a cer- 
tain Stephen R. Fiske was the author 
of the offending article in the Lead- 
er, the Count applied to Justice 
Joseph Dowling, one of the justices 
of the Police Court, for a warrant 
This 


Justice refused to issue, whereupon 


for his arrest. warrant the 
the Count applied to the Supreme 
Court for a writ of mandamus re- 
quiring him to do so. However, 
this motion was denied, and the 
Count was forced to content himself 
with bringing a civil suit against 
Mr. Fiske, which he did at a later 
date. 

Meanwhile the New York Tribune 
had also published the offending 
article, and the Count was forced 
to seek satisfaction in another quar- 
ter. This version also contained a 
disparaging reference to a handbill 
which had been prepared and cir- 
culated by the Count regarding his 
daughter Avonia. Apparently this 
handbill 
that Miss Avonia Jones and Mr. 


contained the statement 


Edwin Booth would appear at the 
\cademy of Music, but neglected 


to mention that their respective ap- 


pearances would be at different 
times. This the Tribune character- 
ized as a fraud, and accordingly the 
Count 


filed suit against Horace 


Greeley for $10,000 damages for 


libel. 


P. T. Barnum Testifies 

Against Count Joannes 

The defense produced as its star 
witness P. T. Barnum, the great 
showman himself. He testified that 
he had been familiar with playbills 
for twenty-five years, that he had 
read that prepared by the Count, 
and that its effect was to give the 
impression that Miss Avonia Jones 
and Mr. Edwin Booth were to ap- 
pear together in the same perform- 
ance, while upon closer reading it 
appeared that this was not the case, 
but a deliberately misleading impres- 
sion. This provoked the following 
tilt between the Count and Barnum 
on cross-examination: ! 

Count 
Mr. Barnum, have you an old grudge 


Cross-examined by the 


against me? A. I never saw you be- 
fore. 

Q.—Well, are you gratified now? A.— 
Not much, I confess; I never knew 
you except as a monstrosity. { At 
this point the merriment was so great 
that several minutes elapsed before 
the business of the court could pro 
ceed.) 

Question by the Count—Then you 

° _ 

would give me an engagement? A 
Oh, no, no; I cannot go beyond the 
“What is it.”” (Laughter renewed.) 
The Count’s argument failed to 
impress the jury, for within half an 
hour it returned a verdict for the 
defendant. It then transpired that 
the Count was unable to pay the 
jurors’ fees, and Mr. Williams, de- 
fendant’s counsel, 


generously paid 


them for him. 


Count's Experiences in Court 


Whet His Appetite for Law 
After his defeat by 


Count again turned his attention to 


Greeley, the 


Fiske, against whom he had mean- 
while filed suit asking $25,000 dam- 
ages for libel. However, when the 
case was called for hearing on March 
16, 1865, Fiske did not even deign 
to appear, and the case was referred 


The Count Joannes 


to a sheriff's jury to assess dam- 
ages. 13 Here Fiske did appear, rep- 
resented by A. Oakey Hall, later 
New York, and took the 
position that even if he had been 


libeled the 


mayor olf 


Count had not been 
damaged. Both counsel indulged in 
what the New York Times described 
Elo- 


quence” }4, and after being out for 


as “Unreportable Bursts of 
a considerable period the jury re- 
turned a verdict in the 
favor for $100. 

The Count’s appearances in court 


Count’s 


have 
whetted his appetite for the law, for 
at about this time he procured his 
admission to the New York Bar. He 
set up his offce at 106 Broadway, 


on his own behalf seem to 


but his practice did not prove too 
lucrative, for his associates at the 
Bar persisted in regarding him as 
a fit target for their jokes rather than 
as a barrister. Here is how one writer 
describes this period of his career: 
At the bar and in the newspapers 

he was the butt of the merry Bohe- 
mians of that city, who wrote de- 
risive articles about him, and then 
persuaded him to apply for indict- 
ments and bring actions for damages, 
all of which came to nothing. A dis- 
trict attorney was one of these tor- 
mentors, and Judge McCunn, who 
presided, was in the secret. The 
both sides treated the 
Count with mock deference, always 
addressing him by his full pretended 
title of “Le Chevalier George Count 
Johannes,” 
The packed, 
and thus was the poor fellow roasted 
to make a Gotham holiday. I do not 
know that these proceedings were al- 
leged as a ground of impeachment 
against Barnard and McCunn, but 
poor Jones had his revenge, perhaps 
without That district 
attorney, now elderly and gray-haired, 


counsel on 


on every possible occa- 


sion. court-room was 


knowing it. 


writes me of these juvenile capers in 

a strain of unholy glee, and says they 

made “a rare opera bouffe”. 

When not actually engaged in the 
trial of a case, the Count appears to 
have spent most of his time as a 
spectator in the courtrooms. On 
these occasions if a point arose which 
struck his fancy, he never hesitated 


12. New York Times, February 18, 1865 

13. Joannes v. Fiske, 26 N.Y. Superior Court 
3 Robertson) 710 

14. New York Times, May 2, 1865 

15. 8 Green Bag 11. 
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The Count Joannes 


to inject himself into the litigation, 
usually as a self-styled amicus curiae. 
For example, he was present when 
Judge John R. Brady was presiding 
at the hearing of an election case, 
where a count of ballots was dis- 
puted, when one of the lawyers ex- 
claimed in argument, “All that we 
count!” The 
Count immediately arose and an- 
‘Behold the 


want is an honest 
nounced dramatically, 
man!” 


Count Enters Murder Case 

as Amicus Curiae 

This was the manner in which he 
established his first connection with 
Nathan 
which was to play so important a 
part in his life. On July 29, 1870, the 
entire city was shocked to learn of 


the famous murder case, 


the brutal murder of one of its most 
prominent citizens, senjamin Na- 
than. He was found in his bedroom 
Street on that 


morning with his head crushed by 


on Twenty-third 


blows from some blunt instrument. 
A coroner’s jury was convened, and 
its hearing attracted wide public 
attention. In the course of the pro- 
eedings, the following occurred: 1 

Julius J. 


dead man, stood up to be sworn as 


Lyons, a nephew of the 


a witness, when the proceedings were 
interrupted by an incident which 
also helps to explain why life in New 
York was peculiarly interesting fifty 
years ago. The Count Joannes arose, 
and announcing himself as “Chair 
man of the Nathan Vigilance Com- 
objected to the form of oath. 

“This man, sir,” said the 
addressing the coroner, 
ing the witness, “belongs to the Holy 
House of Israel. He cannot be sworn 
in that way.” (He referred to the 
Cross on the cover of the Bible.) “He 
must have his hat on his head, his 
face to the east, and his hand on the 
Pentateuch.” 

Mr. Lyons then raised his right 
hand, and was sworn. Whereupon the 
Count 

“I protest here!” said he. 

Coroner Rollins, a little testily, in 
quired: “For whom do you appear?” 

The Count courteously replied: “I 
appear as an amicus curiae. I protest 
that the witness cannot be sworn ex 
cept in the manner I have stated.” 

Mr. Lyons was then asked by a juror 
if the oath he had taken would bind 
his conscience as much as any other. 


mittee”, 
Count, 


and indicat 


five books of the 


arose once more. 
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He said that it would; the Count sub- 
sided, and the witness was examined. 
As so frequently happens, the testimony 
which was only procured after this 
struggle, ironically proved to be un- 
important. 

The coroner’s jury was unable to 
reach a verdict, and Benjamin Na- 
than’s murderer was never found, 
despite the fact that rewards which 
$49,000 


offered for information leading to 


eventually totalled were 
his capture. 

The Count next became involved 
in an almost equally notorious liti- 
gation, the Jumel will case. In these 
proceedings the Count represented 
certain claimants to a large estate 
whose claims were, to say the least, 
tenuous. His opponent was Charles 
O’Conor, with whom was associated 
James C. Carter, then a young law- 
yer but later president of the Ameri- 
Bar 
one eye-witness described the re- 


can Association. Here is how 


sult: 17 
My memory has often turned dis 
tinctly and clearly to the terrible a1 
raignment of the Count by Mr. Car 


ter for 
the pending 


professional misconduct in 
lashing 
him with the tongue of the furies, 
while Mr. O’Conor sat with grim vis- 


controversy, 


age, stern and impassive, but evidently 
well satisfied with the performance of 
his junior. 


Meanwhile the Count, as chair- 
man of the Nathan Vigilance Com- 
mittee (of whem no one but he had 
heard) 


efforts to discover the murderer of 


ever was continuing his 
Benjamin Nathan (and incidentally 
to collect the reward). Shortly after- 
ward he that he had 
found him: a certain James Hughes, 
who had been arrested for larceny 


announced 


of money and for whom the Count 
claimed to act as counsel. Upon the 
Count’s information Hughes was 
brought before a grand jury, which 
failed to return a true bill, but, ac- 
cording to the New York Times, 
“when they came to examine lawyer 
Jones’ charges, threw them aside as 
so much ‘rot’ ”’. 

Hughes obtained (it appears wise- 
defend him 


ly) other counsel to 


against the larceny charge, and 


when he was arraigned on January 
26, 1871, Mr. McClelland, his attor- 


ney, entered a plea of guilty on his 
behalf. He then read the affidavit of 
Albert Felix Craig, in which Craig 
stated that while confined on Black- 
had 
acquaintance of a certain E. G. 


well’s Island he made _ the 
Howe, also a prisoner; that he had 
seen the Count visit 
that told 
Craig that he and the Count were 


frequently 
Howe, and Howe had 
planning on “putting up a job” to 
fasten the blame for the Nathan 
murder on Hughes and so collect 
the reward; that Howe had further 
said that it would be an easy matter 
to convict Hughes due to the ex- 
cited condition of the public mind; 
and that upon his release Craig had 
carried a Howe to the 
Count at the former’s request. All 


note from 


of which was duly reported in the 
New York 


day. 


Times of the following 


The Count Sues 
the New York Times 


filed 


Times for 


The Count immediately suit 
against the New York 
libel, $75,000 


The libel suit resulted in a verdict 


claiming damages. 
for $750 in the Count’s favor, the 
jury apparently discounting _ his 
claim by 99 per cent. On appeal he 
was deprived of even this small con- 
solation, for the judgment was re 
trial 
outcome of the 


ordered. 18 
trial 


versed and a 
The 


does not appear. 


new 
second 


During this same year, 1871, the 
Count stage. He 
Richard III, 
and scored a personal triumph. As 


returned to the 
chose as his vehicle 
one writer says, he “was applauded 
by an audience which had come to 
scoff”. 18 Encouraged by this success, 
he formed a Shakespearean troupe 
which played at the Academy of 
Music and later at the Lyceum, to 
less appreciative audiences. His sup- 
porting company consisted almost 
entirely of 
Miss 
New Jersey, the daughter of one of 


amateurs, including a 


Lydia Avonia Fairbanks of 


16. Edmund Pearson, Studies in Murder. 

17. Theron G. Strong, Landmarks of a Lawyer's 
Lifetime 

18. Joannes v. Jennings, 6 Thompson & Cook 
(N.Y.) 138. 

19. Edmund Pearson, Studies in Murder. 
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his friends. Here is a description of 
the typical audience reaction to his 
performance: 7° 
Once when playing Romeo to the 
Juliet of a Fairbanks, 
the two provided so much amusement 
that a riot was imminent. Miss Fair- 
banks was a very handsome girl, but 
wholly free from anything that could 
knowledge of the stage. In 
the balcony scene some one in the 
gallery cried out, “Oh, George!” An- 
bellowed, 
George a kiss!” Still another suggested 
that Juliet “take the Avonia Ferry”; 
and finally the stage was strewn with 
cabbage heads. During all this racket 
not a word spoken on the stage could 
be heard. 


Miss Avonia 


suggest 


other “Avonia, do give 


Jones, however, came to 
the centre of the footlights. He picked 
up one of the cabbage heads, and, 
audience, said in a 
low tragic voice: “Oh, cabbage head, 
your 


addressing the 
gaze upon brothers!" This 
brought on some real applause, and 
at the close of the act the leading 
members of the cast were called be- 
fore the curtain, for it must be re 
membered that the best actors were 
found in 
travestical stars. One of these—a ster 


often support of these 
ling actor named Robert Johnston 

started to address the audience in 
resentment of the degrading specta 
cle in which he was forced to figure. 
Jones rushed up to him and cried 
out loudly: “How dare you address 
the audience where I am the star?” 

The audience just howled at this, 
but Johnston’s sonorous voice was 
heard above all the rest as he re- 
sponded: 

“Well, if you are the star, it is but 
fair that you should catch all the 
missiles”, 

Regardless of the reasons for 
attended, the 


Count’s performance attracted wide 


which the audience 
attention, including that of the dis- 
tinguished actor E. A. Sothern, who 
play The 
Crushed Tragedian, which ran for 
Park Theater. The 
Count applied for an injunction to 


burlesqued him in the 


vear at the 


prevent Sothern from appearing in 
this réle, which was denied upon 
the ground that there was no pre- 
cedent for such an action. 


\ll that remains now is to record 


he Count’s declining years and 
death, which came soon after. Dur- 
ing these last years he lived in a 
floor of the 
West Side Hotel, at Fifteenth Street 
and Sixth 


room on the second 


Avenue, and there on 


The Count Joannes 











December 30, 1879, he died, desert- 
ed by all save his faithful pupil 
Miss Fairbanks. Dr. F. A. 
attended him in his last illness, and 
Miss 


last rites at the 


Putnam 
Fairbanks arranged for the 
“Little Church 
Around the Corner”. This was made 
possible through the generosity of 
several members of the stage and 
Bar, as the Count died without a 
dollar to his name. Prior to his 
death he had entrusted to Miss Fair- 
banks his manuscript autobiography 
and conferred upon her father such 
of his titles as were hereditary. On 
January 5, 1880, he 
Maple Grove Cemetery, Long Island, 


was buried at 


in a lot given to Miss Fairbanks for 
the purpose by a generous but 
anonymous gentleman. 

Thus ended the career of George, 


the Count Joannes. There is much 
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which can be said of it in derision, 
for it is easy to deride. Much that 
he did was ludicrous, and everything 
was futile and ineffectual. Yet he 
was always true to his own stand- 
ards, and from his own point of 
view he always maintained his in- 
tegrity. If he appears ridiculous, it 
standards 
differ from ours, just as Don Quixote 


is simply because those 
appears ridiculous when he clings 
to the tenets of the code of chivalry 
in an age which has left chivalry 
The tilted at 
his windmills, but perhaps we may 


behind. Count also 
say of him, as Cervantes said of the 
more famous Don, “The most diff- 
cult character in comedy is that of 
the fool, and he must be no simple- 
ton that plays that part.” 





20. Robert Grau, The Business Man in the Amuse- 


ment World 
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shows 


get a 


ma for the general practitioner. Nearly 
every transaction involving money or its equiv- 
alent in property presents some tax problem. 
And the amount of tax liability incurred may 
well depend on what is done at the start . .. 
the way the transaction is framed. 

That’s one side of the dilemma! The other 
side is this! The Federal tax field is vast. 
There are many tricky currents and hidden 
shoals, while the general practitioner often 
hasn’t the time to make the study necessary to 
navigate them safely and effectively. The 1951 
ALEXANDER FEDERAL TAX HANDBOOK, edited by 
the eminent tax authority, Bernard Speisman 
of the New York Bar, was designed with this 


l HE FEDERAL tax field has long posed a dilem- 


in mind . . . to bring you the essential tax 
information in a clear, simple and practical 
manner . . . to make it usable by anyone. 


And now we've gone a step further in providing 
the “Federal Tax Analyscope.” 

The ‘Federal Tax Analyscope” presents a 
brand new, yet amazingly simple idea. We 
think that, when you have seen it, you will agree 
it is the answer to the general practitioner’s 
problem in the tax field. 

Here, concretely, is what the “Federal Tax 
Analyscope” does, and how it does it: 


1. It classifies problems and 
transactions, usual and unusual, ac- 
cording to their ordinary legal and 
commercial designations a 
not according to their technical tax 
classifications. So you can find 
your problem readily. 


2. It leads you at once to the dis- 
cussion of the basic law on your 
subject in the text of the 1951 
ALEXANDER FEDERAL TAX HAND- 
BOOK, 


3. It introduces related provi- 
sions of law that may well control 
your problem. The Internal Reve- 
nue Code is notoriously incoherent 
and complex. The “Federal Tax 
Analyscope” integrates related pro- 
visions, thus minimizing the danger 
of overlooking some essential point. 


4. Similarly, the “Federal Tax 
Analyscope” correlates principles 
developed by the courts in connec- 
tion with other tax problems that 
may well control your case or issue. 


vou the way! 





A NEW approach to Federal tax practice 


The amazing new booklet 


FEDERAL TAX ANALYSCOPE 


You can 


copy... absolutely free! 


These principles are particularly important in de- 
termining tax issues, and no one can hope to have a 
proper and correct approach to tax problems with- 
out a command of these principles. 


5. The “Federal Tax Analyscope” points up the 
numerous pitfalls and alternatives that characterize 
the Federal tax field, thus minimizing the possibility 
of unforeseen liability or excessive lability. 


6. The new emergency tax legislation not only 
provides for increases in rates but alse contains the 
most drastic provisions affecting taxpayers’ rights 
since the 1942 law was enacted. To keep you in- 
formed about the significance of these latest 
changes, the booklet containing the “Federal Tax 
Analyscope” also includes a detailed explanation 
showing: 

a. What these new restrictions will mean to tax- 


payers. 
b. What limitations in existing law and principles 
curtail these restrictions . . . telling, in 


other words, how far existing rights of tax- 
payers have not been abridged. 
This expert appraisal of the new law tells you 
what you cannot do and what you can still do under 
the new limitations. 





Here’s how you can get your copy of the 
“Federal Tax Analyscope” absolutely free! 
Send for the 1951 ALEXANDER FEDERAL TAX 
HANDBOOK at $15.00 on approval 
for ten days’ free examination. 
With it we'll include the “Federal 
Tax Analyscope” which is yours 
to keep with our compliments, no 
matter what you decide about 
the Handbook. 

This standard Tax Handbook 
covers income taxes, gift taxes, 
estate taxes, social security taxes, 
manufacturers’ and miscellane- 
ous taxes. Many improvements 
have been included in the ex- 
panded 1951 Edition which is 
ready for immediate delivery. 

Now . . . Federal taxes 
need no longer faze you! Send 
us your order today and learn 
for yourself how this great 1951 
ALEXANDER FEDERAL TAX HAND- 
BOOK will help you. The Lawyers 
Co-operative Publishing Com- 
pany, Rochester 3, New York. 


Don’t Buy A Tax Book Until You See The 1951 Alexander Federal Tax Handbook 
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